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CURRENT TOPICS. 





We consider it unnecessary to offer any 
apology for devoting so much of the space of 
this issue to the elaborate and learned note 
of Mr. Stewart, (New Jersey’s Equity re- 
porter), to the case of Cutter v. Kline. The 
subject there treated, viz.: equity jurisdic- 
tion to relieve from a judgment, is one of the 
most important and universally interesting in 
the whole range of jurisprudence. And even 
a cursory examination will convince our read- 
ers that an immense mass of learning has 
been here accumulated, digested and put into 
available and convenient shape. The prac- 
tical importance of the subject treated, to- 
gether with thé method adopted, unite to 
make such a note of great value to every 
lawyer. Its feature of great practical utility 
specially commends it to the policy which has 
long been the guiding principle of the Jour- 
NAL, and has in no small degree contributed 
to its unexampled prosperity, of giving our 
readers and constituents such matter, and 
only such matter, as is likely to be useful and 
available to them in the active practice of 
their profession. Matters of curious interest 
merely, and recondite learning, valuable, like 
an article of antique vertu, in proportion to 
its rarity, we are perfectly content to leave 
to others. For ourselves, we undertake to 
give value for value, and the record of our 
subscription list shows that we have not failed 
to accomplish our purpose. 


> 


The principles laid down by the Supreme 
Court of the United States in the case of Head 
vy. Hargrave, decided at the last term, have 
recently been applied by the Supreme Court 
of New York in such a way as to set lawyers, 
who neglect to secure their fees before serv- 
ices are rendered, to thinking. The Federal 
Supreme Court held in that case that ‘in an 
action for legal services, the opinions of at- 
torneys as to their value are not to preclude 
the jury from exercising their own knowledge 


.and ideas upon the subject.’’ In the New 


Vol. 15—No. 15. 





York case (Knapp v. Monell), it happened 
that the estimate of the experts was cousid- 
erably above that of the jury formed in the 
exercise of ‘‘the‘r own knowledge and ideas 
upon the subject.’’ A new trial was applied 
for,on the ground that the verdict was against 
the evidence; but the court refused to dis- 
turb it, upon the authority of the above men- 
tioned decision of the Supreme Court. In 
view of the fact that there exists a wide- 
spread prejudice, which is sedulously cultiva- 
ted by the newspaper press and the writers of 
popular fiction, that the lawyers are banded 
together against the rest of the community 
for the sake of gain, and that its presence in 
the jury box is likely, in the great major- 
ity of cases, to produce the disparity of 
estimates, mentioned above, we recom- 
mend our readers either to secure their fees 
beforehand, or else to place the question as 
to amount within the realm of contract, in 
order that the element of quantum meruit 
may be excluded from the controversy, in 
case they are so unfortunate as to be com- 
pelled to bring suit for their compensation. 


HABEAS CORPUS—CUSTODY OF IN- 
FANT. 





Though it is laid down by some of the early 
writers that the writ of habeas corpus ad sub- 
jictendum could not be issued by the judges 
or courts of common law during vacation,! the 
rule now is otherwise, and the writ may be is- 
sued both in term and vacation ;? and as the 
court of chancery is officina justitue, and al- 
ways open, its jurisdiction for the purposes 
of this writ is uninterrupted. * 

The writ is one which the common law and 
chancery courts have the inherent power to 
issue; statutes, in general, merely regulate 
it.* It is designed to remove illegal restraint, 
and operates upon the present actual condi- 
tion of things. It is granted on the applica- 
tion of the parent, guardian or master to 


1 Coke, 4 Inst. 81, 182: 2 Inst. 53; Hale, 2 P. C. 147. 

23 Bl. Com. 31; Watson’s Case, 36 Eng. Com. L. 
261. 

8 Crowley’s Case, 2 Swanst. 52; per Ld. Eldon. 

4 People y.Mercien, 8 Paige Ch. 55; 2 Hallam Const. 
Hist. Eng.; Zn re Bessett, 1 New Sess. Cas. 337. 

5 Ferguson y. Ferguson, 36 Mo. 197; Hurd. Habeas 
Corp. 450, 
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inquire into the legality of the restraint of the 
child, ward, etc.; and its object is, not to 
enforce a right of custody, but to remove un- 
lawful restraint.6 In such case, any unau- 
thorized detention from legal custody is, for 
the purpose of issuing the writ, an illegal re- 
straint; for prima facie, actual custody 
should be united with the legal right to cus- 
tody ;7 therefore, the detention need not be 
active or forcible.® The writ may be main- 
tained by one who is entitled to custody, 
without the consent or privity, and against 
the express wishes of the child.’ So, also, 
when the court is satisfied that the person, 
whether parent or guardian, is guilty of cru- 
elty or illtreatment, or endangers their mor- 
als, the remedial process will be put in force 
in the favor of infants. 1° 

Courts of law and equity, in the exercise of 
this jurisdiction, possess exactly the same 
power and discretion. It has been some- 
times supposed that a chancellor’s power was 
ampler than that of a judge or court of law; 
but this mistake arises, perhaps, from a con- 
fusion of the chancellor’s jurisdiction over 
wards, with that on habeas corpus. The juris- 
diction which chancery possesses representing 
the Crown, as parens patric, is exercised on- 
ly in a suit depending in that court relative 
to the infant or his estate.!* Unless there be 
property of the infant to be taken care of, 
chancery will not assume jurisdiction over 
him as a ward. 1% 


6 Hurd. Habeas Corpus, 450. 

7 Commonwealth v. Hamilton, 6 Mass. 278; Regina 
v. Clark, 40 Eng. L. & Eq. 114: Hurd. Habeas Corp. 
455; Moore v. Christian, 56 Miss. 408. 

8 Ex purte McClellen, 1 Dowl. P. C. 81; Mercien v. 
People, 25 Wend. 64; State ex rel. Mayher v. Baldwin, 
5 N. J. Eq. 454. 

9Inre Mitchell, R. M. Charl. 489; State ex rel. v. 
Baldwin, 5 N. J. Eq. 454; Commonwealth v. Taylor, 3 
Met. 73. 

10 Forsyth Cust. Inf., sec. 44. 

11 Lyons v. Blenkin, Jac. 255; Ivre Fynn. 12 Jur. 
718; Crowley’s Case, 2 Swanst. 79; People v. Mercien, 
5 Paige Ch. 55; Matter of Wollstoncraft,4 Johns.C. 80; 
Hurd. Habeas Corp. 457; De Manneville v. De Man- 
reville, 10 Ves. 53. 

12 Butler v. Freeman, Amb. 302; Wellesley v. Wel- 
lesley, 2 Bligh. (N. 8S.) 128. 

18 Johnstone v. Beattie, 10 Clark & Fin. 42; Welles- 
iey v. Duke of Beaufort, 2 Russ.1; Story Eq. Jur. 
1351. Resort is often had to a fiction, alleging prop- 
erty and praying thereupon the appointment of guard- 
ian. It would seem that upon principle, chancery has 
jurisdiction even in the absence of property; but can 
only exercise it usefully and efficiently by having 
property to act uvon. ‘*As the infant has no prop- 
erty, its guardianship must be a guardianship for 





In Rex v. VeManneville,!* habeas corpus was 
issued at the instance of a mother to release 
an infant eight months old from the custody 
of the father, who was an alien and from 
whom she was living separate in consequence 
of ill treatment ; she alleging that she was ap- 
prehensive that he intended sending the 
infant out of the kingdom. But Lord Ellen- 
borough refused to give custody to the 
mother, as it was not shown that the child 
had been, or was likely to be, injured for 
want of nurture, or in any other respect; and 
not having abused his right, the court would 
not take the infant from him. A petition was 
afterwards filed in chancery, and Lord El- 
don approved of the action of the King’s 
Bench, and in that case granted an order re- 
straining the father from removing the child 
out of the kingdom. The same principle is 
found in Ferguson v. Ferguson ;!® the circuit 
court having chancery powers, assumed, on 
habeas corpus, to make orders relating to va- 
rious matters of guardianship, which, on ap- 
peal, were, so far, annulled, as being without 
jurisdiction. 

Neither is the scope of the inquiries so 
broad ; for the court, whether common law or 
chancery, will not, in a proceeding so sum- 
mary, assume to weigh and consider all the 
difficult and delicate matters which might 
properly and adequately be considered by a 
court of chancery in the appointment of 
guardians.17_ In Lyons vy. Blenken,!* a habe- 
as corpus was asked, but upon suggestion of 
the chancellor, a petition was filed; Lord El- 
don, in passing judgment, observed: ‘‘It is 
enough to say at present, that when it first 
came before me on habeas corpus, I must have 
decided it on the same principles as a com- 
mon law judge.’’ In another case,!% the 
same chancellor remarked that there were 
many considerations which would have 


nurture only.’’ People v. Mercien, 8 Paige Ch. R. 55: 
Wellesley v. Wellesley, 2 Bligh. (N. R.) 126. 

146 East, 221. 

15 DeManneville v. DeManneville, 10 Ves. 52. 
also Wilcox v. Drake, 2 Dick. 631. 

16 36 Mo. 197. 

17 Ferguson v. Ferguson, 36 Mo. 197; Regina v. 
Clark, 40 Eng. L. & Eq. 114; Ex parte Hopkins, 3 P. 
Wms. 154; Hurd. Habeas Corp. 460; People v.Mercien, 
8 Paige, 55; s. C.,26 Wend.64; Inre Fynn, 12Jur.713; 
In re Pulbrock, 11 Jur. 185; King v. De Manneville, 5 
East, 221; Ex parte Skinner, 9 Moore, 278; Lyons v. 
Blenkin, Jae. 255. 

18 Jac. 255. 

19 Anon., Jac. 255n. 


See, 
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weight in determining a cause in court, but 
which would not be noticed on habeas corpus. 
Thus, Campbell, C. J., observed,”° that re- 
ligious education in a particular faith would 
be a subject for examination more properly 
in a proceeding for appointment of guardian. 
If there is a reasonable prospect of a speedy 
settlement of guardianship in chancery, the 
court will defer action on habeas gorpns, un- 
less the interests of the infant strongly require 
otherwise.7 Yet, the court may exercise a 
discretion, as we shall presently notice, touch- 
ing the custody in which the infant is permit- 
ted to depart, after its release upon habeas 
corpus, and in the exercise of that discretion 
it is guided, to some extent, by the principles 
employed by chancery in the selection of 
guardians.22. The proceeding is summary, 
and the chief purpose is to relieve from illegal 
restraint.2* It affects the present actual con- 
dition of things,?4 and the order is at once 
executed, from which there is no appeal or 
writ of error. A new state of facts appear- 
.ing afterwards gives the parties the same rem- 
edies as before. 76 
In Rex v. Blake,?7 Lord Mansfield ob- 
served: ‘‘In cases of writs of habeas corpus 
directed to private persons to bring up in- 
fants, the court is bound ex debito justitiw to 
set the infant free from an improper re- 
straint; but they are not bound to deliver 
them over to any body, nor to give them any 
privilege. This must be left to their (the 
courts’) discretion, according to the circum- 
stances that shall appear before them.’’ ‘The 
distinction thus drawn is now well established, 
‘both in England and America.?> ‘Perhaps 
it might be more correctly said that the office 
of the court is to discharge the infant from il- 
legal restraint, and the discretion is to protect 
the infant in returning.’’?9 It takes care ‘hat 


20 Regina v. Clark, 40 Eng. L: &;Eq. 114. 

21 Rex v. Isley, 5 Ad. & Ell. 411. 

22 Hurd Habeas Corp. 460. 

% Hottentot Venus, 13 East, 195; 
Burr. 1434. 

24 Ferguson v. Ferguson, 36 Mo. 197; Ex parte Hop- 
kins, 3 P. Wms. 154n; Hurd Habeas Corp. 460. 

25 Ferguson v. Ferguson, 36 Mo. 196; Ex parte Hop- 
kins, 8 P. Wms. 154n. 

26 Ferguson v. Ferguson, supra. 

273 Burr. 1434. 

28 Commonwealth vy. Addicks, 5 Binney, 520; United 
States v. Green, 3 Mason, 483; Matter of Waldron, 13 
Johns. R. 828; Matter of Wollstonecraft, 3 Johns. C. 
82 


Rex y. Blake, 3 





29 Matter of Kottman, 2 Till C, 263. 


the infant does not depart the court in injuri- 
ous custody.®° The discretion which the court 
has relative to the custody of infants, after re- 
moral of restraint is judicial; when the clear 
right appears, the court feels itself impera- 
tively called upon to recognize that right and 
deliver the infant to its proper and legal cus- 
todian.*4_ Vice-Chancellor Bruce remarked in 
one case * that he was not at liberty to act 
upon the view which, out of court, he should, 
as a private person, take of the course most 
beneficial to the infant, his discretion was re- 
stricted by rules and principles from which, 
with propriety, there could be no departure. 
The courts indulge in a more liberal applica- 
tion of chancery principle than formerly ; and 
in America the course of decisions have taken 
the mother’s claims as against the father into 
higher consideration in determining the inter- 
est and welfare of children of tender age ; ** 
while in England the 2nd and 3d Vict., ec. 
54, have in her favor weakened the strictness 
which had obtained in favor of the father. 
The first and vardinal rule which directs the 
discretion of the court is the present and fu- 
ture welfare of the infant.*# And, if neces- 
sary to attain that end, the custody will be 
given toathird person other than the pa- 
rents.*> The welfare, as here understood, 


30 State ex rel. Lynch v. Bratton, 15 Am. L. Reg. 359. 

3t Rex v. Isley, 5 Ad. & El. 441; Forsyth Cust. Inf., 
sec. 44; In re Pullbrook, 11 Jur. 185; In re Fynn, 12 
Jur. 717; Rex v. DeManneville, 5 East.; State, ex 
rel. v. Natchway, 43 Iowa, 653; Regina v. Clark, 40 
Eng. L. & Eq. 114; Commonwealth vy. Taylor, 3 Met. 
73; State, ex rel. v. Baldwin, 5 N. J. Eq. 454; Com- 
monwealth v. Briggs, 16 Pick. 204, 

32 In re Fynn, 12 Jur. 717. 

33 State, ex rel., Lynch v. Bratton, 15 Am. Law 
Reg. 359; People v. Mercien, 8 Paige Ch. 55, 8. C., 25 
Wend. 101; Commonwealth y. Addicks, 5 Binney, 
520. 

34 In re Ann Lloyd,3 Mann. & G. 547; Clark v. 
Bayer, 32 Ohio St. 305; State v. Paine, 4 Humph. 
523-537; Blissitt’s Case, Lofft. 728; Rex v. Blake, 2 
Burr. 1434; Hx parte Fynn, 12 Jur. 713; State, ex red. 
v. Bratton, 15 Am, L. Reg. 559; Commonwealth y. 
Taylor, 3 Mete. 73; Commonwealth v. Hammond, 10 
Pick. 274; McDowell’s Case, 18 John. 828; Common- 
monwealth v. Briggs, 16 Pick. 204; People v. Mercien, 
8 Paige Ch. 55: Commonwealth y.Addicks, 5 Binney, 
520, and 2S. &R. 174; United States v.Green,3 Mason, 
483; State v. Stigall, 2 Zab. 286; State v. Richardson, 
40 N. H. 272; Ex parte Woodward, i7 Eng. L. & Eq. 
77; Arcer’s Case, 1 Ld. Raym. 673; Commonwealth 
v. Wollstonecroft, 3 Johns. 80; Forsyth Cust. Inf., 
sec, 40. 

85 Clark v. Bayer, 82 Ohio St. 805; Corrie v. Corrie, 
42 Mich. 509; Blissit’s Case, Lofft. (Fol.) 728, per 
Lord Manstield; Commonwealth v. Bigelow, 1 Leg. 
Chron, 291; Commonwealth vy. Nutt, 1 Bro. (Pa.) 143. 
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especially when the claim of one who is pri- 
marily entitled to custody is involved, means 
in some serious and important respect.°® As 
the father, and, after him, the mother, is the 
guardian by nurture of his infant children,he 
is entitled to custody; *7 and may maintain 
an action for the value of services against one 
who eloigns the infant.** And when deliv- 


ered to its rightful custodian it is supposed © 


to be set free.°° But the nght of the father 
is not absolute. Society also has an interest 
in the welfare and morals of the infant; and 
indeed it is for the public, as has been said, 
that in determining questions of custody, the 
interests of the child is the leading consider- 
ation.*° 

A distinction seems to be taken, that, so 
long as the infant is not in the custody of the 
father, the court will not, under some cir- 
cumstances, exercise its discretion in his fav- 
or by giving custody to him; but if he already 
has the custody it will not take it from lim, 
unless he is guilty of neglect or abuse, or his 
conduct is such that there is probability of 
moral contamination.* 

The mere fact of illicit intercourse by the 
father will not be sufficient ; 4? unless his con- 
duct is so grossly immoral and his life so im- 
pure taat the mind of the infant is likely to 
come poisoned by association with him ;** or 
unless the child is brought in contact with the 
woman with whom its father sustains immor- 
al relations.44 The father must be shown to 
be of such a description ‘‘as to render it not 
merely better but essential to their safety, or 


36 In re Fynn, 12 Jur. 717; Jn re Pulbrock, 11 Jur. 
185. 

37 King v. DeManneville, 5 East. 221; King v. Hop- 
kins, 7 East. 579; Commonwealth v. Briggs, 16 Pick. 
204; Peoplev. Mercien, 8 Paige! s. c., 25 Wend. 64; 
Commonweaith v. Addicks, 5 Binney, 520:28.&0. 
174; People v. Landit, 2 Johns. 375. 

88 2 Kent’s Com., 193. 

39 Regina vy. Clark, 40 Eng. lL. & Eq. 114. 

40 State, ex rel. v. Bratton, 15 Am. L. Reg. 359; 
Blissit’s Case, Lofft. 728, n. 

41 Forsyth Cust. Inf., sec. 44; Ex parte Skinne1, 9 
Moore, 278; King v. DeManneville, 5 East. 221; Ball 
v. Ball, 2 Sim. 35; State v. Paine, 4 Humph. 523-537; 
State v. Stigall, 2 Zab. 286; Commonwealth v. Ad- 
dicks, 5 Binney, 520; People v. Mercien. 8 Paige Ch. 
55. 

42 Forsyth Cust. Inf., sec. 20; Rex v. Greenhill, 4 
Ad. & El. 644; In re Pulbrook, 11 Jur. 185; In re 
Fynn, 12 Jur. 716; Rex v. Wilson, 4 Ad. & El. 645, n. 

43 State v. Baird, 3 C. E. Green, 194; s. ¢., 6 Id. 
38+; Forsyth Cust. Inf., sec. 22; State, ex rel. v. Brat- 
ton, 15 Am. L. Reg. 359; Jn re Moore,11 Ir. C.L. R. 1; 
Wellesley v. Duke Beaufort, 2 Russ. 1. 

44 Ibid. 





to their welfare, in some very serjous and im- 
portant respect, that his right should be 
treated as lost, or surrendered, or interfered 
with. If the word ‘essential’ is too strong 
an expression, it is not much too strong ”’ *” 

In England it has been held that a father 
in possession of an iufant, even though but 
eight months old, would be entitled to retain 
it as against the mother, so long as no neg- 
lect could be imputed to him.4® But in 
America the exception seems now firmly es- 
tablished that if the infant is of such tender 
age that its helpless condition and physical 
wants require the attentions of the mother, 
the court will, looking to the necessities of 
the infant, award her the custody in prefer- 
ence.4’7 Itis in respect to children of very 
tender age that the most latitude in discretion 
is usually exercised; in all other respects the 
only proper course is to adhere rigidly to the 
rules of law respecting parental rights and,. 
as far as the nature of the proceedings will 
admit to those of equity in the appointment 
of guardians; a discretion thus exercised 
more definitely and satisfactorily protects the 
moral, interests and safety of the infant. 

Say the court in State, ea rel. v. Bratton :*° 
‘‘He (the father) may emancipate his child 


‘by contract, as when he consents to its adop- 


tion by another, or sends it abroad to make a 
living and shift for itself, or abandons it to the 
world; by his conduct when ke neglects to 
provide for its support,treats it with excessive 
cruelty, or leads such a grossly immoral and 
proflligate life as to endanger its morals and 
corrupt its heart by his evil example; by his 
misfortune when he becomes unable through 
poverty to maintain it, or by insanity, or by 
long involuntary absence during which the 
child, thrown on the charity of the world, has. 
formed new relations and found a new home.”’ 

But poverty alone is not sufficient, nor the 


45 In re Fynn, 12 Jur. 718; Jn re Pulbrook, 11 Jur. 
185, and cases just cited; Curtis v. Curtis, 5 Jur. (N. 
8.) 1147. 

46 Rex v. DeManneville, 5 East. 221. See, also, Fv 
parte Skinner,9 Moore, 278; Commonwealth v. Briggs, 
16 Pick. 204. 

47 State, ex rel. v. Bratton, 15 Am. L. Reg. 359, cit- 
ing D’Hauteville’s Case; People v. Mercien, 8 Paige 
Ch.; 8. C., 25 Wend. 64; Commonwealth v. Addicks, 5 
Bin. 520; State v. Green, 8 Mason,483; Commonwealth 
¥. Maxwell, 3 Law R. 214; State v. Stigel, 2 Zab. 286; 
State v. Paine, 4 Humph. 523-534; Matter of Woll- 
stonecraft, 8 Johns. Ch. 82; Re Pray, 60 How. (N. 
Y.) Pr. 194; Commonwealth v. Maxwell, 6 L. Rep. 214. 

4815 Am. L. Reg. 359. 
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fact that the infant is living, by the consent 
of parent or otherwise, with one whose cir- 
cumstances affords more comforts to the in- 
fant than the parent can give.* 

The elements of the rule and its limitations, 
are to be found in that sometimes employed in 
matters of wards. Thus, in a proceeding in 
chancery of this nature, it was said: °° ‘If 
the father permits their maintenance to be 
supplied from that source (bounty of third 
person), allowing them to be brought up with 
expectations founded upon a particular spe- 
cies of maintenance and education which he 
himself can not afford to give them, then he 
is not, according to the principles of this 
court, at liberty to take them from that course 
of education which they have hitherto pur- 
sued, and that, too, at a period approaching 
maturity of age.’’ By his consent and long- 
continued acquiesence, he has ‘‘waived his 
parental right.’’°! Accordingly, in Clark v. 
Bayer,°? it was held that, after the affections 
of both the child and its adopted parents be- 
came engaged by long association, and a 
state of things has arisen which can not be 
altered without risking the happiness of the 
child, the parental rights must yield to rights 
acquired by his consent.°* But, on the other 
hand, when the infant, though verbally adopt- 
ed by father’s consent, was only five year 
old, and had been in custody of respondent 
but sixteen months, it was restored under the 
writ to the father.*+ Unless, therefore, there 
is some other element than a mere contract, 
it is not sufficient to deprive the father of 
custody, whether made with the mother under 
articles of separation,®® or with third per- 
sons.°° 


49 Curtis v. Curtis, 5 Jur. (N.S.) 1147; Jn re Fynn, 
12 Jur. 717; Forsyth v. Custody Inf., sec. 25; In re 
Palbrook. 11 Jur. 185; Hx parte Hopkins, 3 P. Wm. 
152. 

50 Wellesby v. Wellesby, 2 Bligh. N. 
Jac. 254 n. p. Eldon. 

5t Per Lord Hardwicke, Blake v. Leigh Amb. 307; 
Forsyth Cust. Inf., secs. 25, 83; Mountfort, 15 Ves. 
445. 

52 32 Ohio St. 305. 

53 Domain vy. Guynn, 10 Allen, 272; Matter of Wal- 
dron, 13 Johns. 418; United States v. Green,3 Mason, 
483; People v. Mercien, 8 Paige Ch. 55 avd 25 Wend. 
101; Ex parte Shumpert,6 Rich. 344; Com. v. Ad- 
dicks, 5 Binn. 520; Dumb vy. Keen, 47 Lowa, 488; Gins- 
wuller v. Dodey, 4 Ohio St. 615; 25 Wend. 101. 

o4 State ex rel. Mayne y. Baldwin, 5 N. J Eq. 454; 
State v. Clover, 1 Harr. 419; State ex rel. Shaw v. 
Natchway, 43 Iowa, 653. 

55 People v. Mercien, 3 Hill R. 390. 

56 Regina y. Smith, 16 Eng. L. & Eq. 221; Ex parte 


R. 124; Anon 





In England the rule seems to be that with- 
in the period of nurture, that is until the age 
of fourteen, the child’s wishes will not be 
consulted ; until that age the child, in judg- 
ment of law, is not of sufficient discretion.5” 
But in America, age is not the only criterion ; 
the intelligence and capacity of the child to 
judge for itself will be considered and its 
wishes consulted ;°° with due regard, how- 
ever, to the natural feeling of the child to 
cling to those whom it has become accus- 
tomed to regard as its protectors.°° But 
while the wishes of the child within the age 
of nurture will thus be consulted, they will 
not necessarily be followed, but will look to 
the interests of the child; ®° and whatever 
may be its wishes, the court will never let it 
depart in obviously improper custody.©! But 
if the infant be of suflicient intelligence and 
capacity to declare an election, and there be 
no objection otherwise to the person chosen, 
the court will permit it to follow its own in- 
chnations. ©? 

The returns tothe writ are watched with 
jealous scrutiny by the courts, and if the 
conscience of the court is not satisfied that 
all the material facts are disclosed, or if 
there be any attempt ut evasion the re- 
turn will be deemed insufficient.6* At- 
tachment is the usual process to bring a 
party into court who has not made a proper 


Earl Westmeath, 1 Jac. 251; State ex rel. v. Baldwin, 
5N.J. Eq. 454. Contra—State v. Smith, 6 Greenl. 
462; Pool v. Scott, 4 L. R. 269. 

57 Regina v. Clark, 40 Eng. L. 
Hyde, 29 L. J. Mat. Cas. 150. 

58 Matter of Wollstonecraft, 3 Johns. Ch. 82; Mat- 
ter of McDowles, 8 Johns. R. 328; State ex rel. Lynch 
v. Bratton, 15 Am. L. Reg. 359; Com. v. Hammond, 10 
Pick. 274: People v. Chegaray, 18 Wend. 637; State 
v. Scott, 10 Foster, 274. 

59 Com. v. Taylor, 8 Met. 73. Children aged 13 and 
9 were consulted in People v. Cheguray, 18 Wend.637, 
and of 11 and 12 in Com. v. Hammond, 10 Pick 274; 
McDowel’s Case, 18 Johns. 328; Stale v. Scott, 10 
Foster, 274. While in Com. vy. Taylor, 3 Met. 73, the 
wishes of one aged eight was disregarded; so also of 
one aged five in Stateex rel. v. Baldwin, 5 N. J. Eq. 
454; also of one between three and four in Com. v. 
Briggs, 16 Pick.204. 

60 Cases cited in note 58. See also Com. vy. Briggs, 
16 Pick. 204; People v. Mercien, 8 Paige Ch. 57; State 
ex rel. Shaw v. Natchway, 43 Iowa, 653; State v. 
Baird, 3C. E.Green, 194; 6 C. E. Green, 384. But see 
State v. Baldwin, 5 N. J. Eq. 454. 

61 Com. v. Taylor, 3 Met. 73. 

62 See cases cited note 58. 

63 King v. Winton, 5 T. R. 85; Jr re Stacy, 10 John. 
828; In ve Waldron, 13 Johns. 418; United States v. 
Green, 3 Mason, 483; Rex. v. Jones Stra. 185; 2 Wm. 
Bla. R. 892; Com. v. Reed, 59 Pa. St. 425. 
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return; but if he is present in court no such 
process is necessary, and the court may or- 
der him immediately to answer interrogato- 
ries.6 Ordinarily the attachment will not 
issue until after a rule to show cause; but 
whether it shall issue or not ia the first in- 
stance must depend upon sound discretion. 
It may, and often does, issue in the first in- 
stance if the case be urgent, or the contempt 
be flagrant. And the court may require 
security for production of the infant pending 
the determination. Gipgon D. Bantz. 

St. Louis, Mo. 

64 United States v. Green, 3 Mason, 483. 

65 Matter of Waldron, 13 Johns. 418; Matter of 


Stacy, 10 Johns. 332. 
66 Deringer v. Deringer, 30 Leg. Int. 336. 
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THE VALUE OF CHILDREN. 





We are not going to consider the value of 
babies as alarum-clocks for arousing the male 
parent; nor as teachers of patience—the vir- 
tue, not the opera; nor as gainers of prizes at 
the country fairs. Nor are we going to quote 
their market values south of Mason and 
Dixon’s line in the days before the war; nor 
will we dilate upon the bounties offered by 
that paternal monarch, Louis XIV., for the 
production of children in New France, al- 
though he, in council, passed a decree, say- 
ing, ‘‘that in future all the i:habitants of the 
country of Canada who shall have living 
children to the number of ten, born in lawful 
wedlock, * * * * shall each be paid 
out of the money sent by his majesty to the 
said country, a pension of 300 livres a year; 
and those who have twelve children, a pension 
of 400 livres.’’ Rich and poor were alike 
within the purview of this ordinance; where- 
as, before Colbert’s reward of 1,200 livres for 
these who had fifteen children, and 800 to 
those who had ten, was intended specially for 
the better class. 

But we are about to refer to some of those 
cases where juries and judges have been 
called upon to estimate the sums that will 
compensate for injuries arising from the neg- 
ligence of others to life or limb of infants, and 
the value of services of which the parents of 
these injured innocents have been deprived 
by such hurts. This is a subject which must 
be replete with interest to every pater familias 





in humble circumstances—and how many a 
solicitor of the High Court of justice is so 
situated ! 

First, let us look at the value of children 
piece meal, or rather, what persons injuring 
portions of their little human forms divine 
have had to pay for their negligence and ig- 
norances. A, boy, seven years old, was kicked 
by a horse, and had his eye, skull and brain 
so badly hurt that the witnesses at the trial 
considered that he would never be able to earn 
his own living; and they were right, for the 
poor little chap died nine days after the trial. 
The jury gave him £150 as a slight compen- 
sation; the owner of the horse not liking to 
pay that sum, applied for a new trial, but the 
court did not consider the damages excessive, 
and would not interfere. + 

A child of two years was wandering about 
a railway track when it was struck by an iron 
horse, and was so injured that a leg and a 
hand were lost. The jury, when asked to as- 
sess the damages, gave $1,800 as a recom- 
pense.” Surely, this little tot could not have 
brought more gain to its parents, if it had 
been actually born with the legendary silver 
spoon in its mouth. This valuable child 
dwelt in Connecticut. 

Out in Missouri a boy lost his hand through 
a defect ina moulding machine; and upon 
suing the owner, who was also his employer, 
he recovered $1,000. The court sustained 
the verdict.2 Little Mangan, an English boy, 
had nothing like the same good fortune, al- 
though his misfortune was very similar. He 
was a small school boy of four summers, and 
when passing homewards one day was induced, 
by a brother of the more mature age of seven, 
to put his fingers into a machine for crushing 
oil-cake that was standing unguarded beside 
the road. Another mischievous little wretch 
turned the handle and round went the wheels ; 
the chubby fingers were seized and badly 
crushed, so that three of them had to be am- 
putated. The owner of the machine was sued 
for negligence in allowing it to stand so ex- 
posed ; and at the trial the sight of the finger- 
less and maimed little hand could only induce 
the twelve honest-hearted jurors to give a 
verdict of £10 in favor of the boy. Even this 


1 Kramer y. Waymark, L. R. 1 Ex. 241. 

2 2 Redfield on Railways, 248, n. 

3 McMillan y. Union Press-Brick Works, 6 Mo. App. 
434. 
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pittance Mangan was not able to get, because 
the court held that the defendart was not lia- 
ble for the injury, as it was caused by the act 
of the plaintiff and the boy who turned the 
handle. # 


Another little boy in England, aged five 
years, was equally unfortunate. Being too 
young to take care of himself, his granny 
went with him to Velvet Hall Station, to take 
the train to Berwick-upon-Tweed. After get-~ 
ting their tickets, on crossing a track they 
were struck by a freight train; the old lady 
was killed and the child severely injured. An - 
action was brought fur t!.ese injuries to the 
lad, and the jury awarded £20. The court, 
however, set aside the verdict, as the jury had 
found that the grandmother had been guilty 
of negligence, without which the accident 
could not have happened; and the court con- 
sidered that the infant was so identified with 
the grandmother, that the action could not be 
maintained, her carelessness being a sufficient 
answer to the claim. ° 

In Mississippi a man had to pay $100 for 
merely whipping a child of five, who had, 
however, assaulted in a violent and brutal 
manner (so saith the reporter) the whipper’s 
only child, an infant of eighteen months.® In 
Massachusetts a miss of thirteen winters re- 
covered damages to the extent of $5,000 
against a railway company for an injury to 
an arm; and then when she was of age her 
father sued the company for the loss, occa- 
sioned -by the self-same accident, of her serv- 
ices during minority; and he obtained $500 
to compensate himself wherewith.7 The gen- 
tler sex is highly prized in New England, 
judging by this and the Connecticut case. 
Boys, however, at least in the West, are 
deemed mere money-making machines. Old 
Miller’s boy, of nineteen, lost his arm through 
the negligence of a railway company, and the 
father recovered ¢2,000 for the value of the 
son’s services until he came of age, and for 
the expense of medical attendance and nurs- 
ing in consequence of the injury. ® 

And now let us consider some of the 
amounts that have had to be paid where the 
wrong has caused the death of the child. In 


4 Mangan v. Atherton,4 H. & C. 888; L. R. 1 Ex. 239. 
5 Waite v. N. E. Ry., El. Bl. & El. 719. 
6 Lowell v. McDonald, 58 Miss. 251. 





7 Wilton v. Middlesex Ry., 125 Mass. 130. 
8 Houston, etc. R. Co. v. Miller, 49 Tex. 322. 


such case, the rule is that damages of a pecu- 
niary nature must be shown; the damages 
are not to be given merely for the loss of a 
legal right, but should be calculated with rgf- 
erence to a reasonable expectation of a pecu- 
niary benefit, as of right or otherwise, from 
the continuance of the life of the lost one.® 
In fact, what is laid down by the decisions is 
that there must have been a reasonable ex- 
pectation of pecuniary advantage to the 
parent from the life of the deceased. 1° 
Still it was held, ina case where a healthy 
boy of six years old was killed, that absence 
of proof of any special money damage flow- 
ing from the death of the child will not jus- 
tify a non-suit, nor a direction on the part of 
the judge to the jury to find nominal dam- 
ages only.14_ The ‘‘necessary injury’’ to pa- 
rent by the negligent killing of a child, and 
for which he is to be compensated, comprises 
the loss of the services of the child: during 
minority, the costs of nursing, medical at- 
tendance and the fuueral expenses.!* In Eng- 
land doubts have been suggested as to 
whether damages are obtainable to compen- 
sate for the loss of the services of a child so 
young as to be unable to earn anything.}® 
But in the United States the doctrine has 
been well settled. In Hill v. Forty-Second 
Street Railway,!* where a boy of three years 
and two months had been killed, and the jury 
had given a verdict for $1,000, the Court of 
Appeals sustained it, saying, ‘‘It was within 
the province of the jury, who had before 
them the parents, their position in life, the 
occupation of the father, and the age and sex 
of the child, to form an estimate of the dam- 
ages with reference.to the pecuniary injury, 
present and prospective, resulting to the next 
of kin. Except in very rare instances, it 
would be impracticable to furnish direct evi- 
dence of any specific loss occasioned by the 
death of a child of such tender years, and 
to hold that without such proof the plaintiff 
could not recover, would in effect render the 
statute nugatory in most cases of this de- 


» Franklin v. S. E. Ry., 3H. & N.211; Walton v. 8. 
E. Ry., 4C. B. N. S. 296. 

10 Field, J., Heatherington v. N. E. Ry., L. R. 11 
Q. B. D. 160. 

11Gorham v. New York Centrai, 23 Hun. (N. Y.) 
449. 

12 Rain v. St. Louis, ete. R. Co., 71 Mo. 164. 

13 Bramhill v. Lee, 29 L. T. 11. 

14447 N, Y., 317. 
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scription. It can not be said, as a matter of 
law, that there is a pecuniary damage in such 
a case, or that the expense of maintaining 
ayyl educating the child would necessarily ex- 
ceed any pecuniary advantage which the pa- 
rents could have derived from his services 
had he lived. These calculations are for the 
jury.”’ As Eliza Hooghkirk, a healthy and 
bright child of six, was being driven by her 
father, on a wagon, into Albany, the wagon 
was struck by a locomotive and substantially 
destroyed ; all the inmates were injured, but 
the child was killed. The jury was particu- 
larly instructed that in estimating the dam- 
ages they should be strictly confined to the 
pecuniary injuries resulting from such death 
to the next of kin of the deceased—that the 
pain and shock to the feelings of the parents, 
eaused by the death of their daughter, could 
not in any way be considered, and that in fix- 
ing such damages they should be guided by 
what, in their honest judgment, they should 
deem a fair and just compensation for the 
pecuniary injuries resulting from such death, 
which compensation, however, could not, ac- 
cording to the statute, exceed $5,000. After 
this charge the jury awarded $5,000, and the 
court was asked to set the verdict aside as 
excessive, but declined to interfere, saying, 
that as a matter of law it is impossible for 
the court to say that the actual ‘‘pecuniary 
injuries’’ resulting from the death of the in- 
fant might not be $5,000. Possibly the prob- 
abilities are against it, but the statute in this 
region of conjecture has committed the form- 
ation of an opinion to a jury upon whose dis- 
cretion the only limitation is the maximum 
which is thereby allowed. The discharge of 
such duty, expressly confided to a jury by 
statute, necessarily, in a case which presents 
reasonable grounds of conjecture, involves a 
wide discretion, and unless the evidence shows 
a plain error, the verdict can not be dis- 
turbed. 

Hetty Downie, a girl of the age of about 
seven years, was run over by the cars of the 
New York and Harlem River Company, and 
killed. She lived with her mother. On the 
trial a non-suit was asked for on the ground, 
amongst others, ‘‘that there was no proof of 
any pecuniary or special damages sustained 
by the plaintiff or by the next cf kin.”’ The 





motion was overruled, and the plaintiff had a | 
verdict of $1,300. The Court of Appeal 


said:—It is not required, to sustain the ac- 
tion, that there should be proof of actual 
pecuniary loss. The damages are to be as- 
sessed by the jury with reference to the pe- 
cuniary injuries sustained by the next of kin 
in consequence of such death. This is not 
actual present loss which the death produces, 
and which could be proved, but prospective 
losses also. They’ may compensate for ‘‘pe- 
cuniary injuries,’’ present and prospective.!° 
In McGovern v. New York, etc. R. Co.,1* the 
action being for the death of a boy eight 
years of age and the recovery, $2,500, the 
jury could estimate the whole damages sus- 
tained by the father from the death, as well 
as those proceeding from the loss of services 
during minority as those after, and would not 
interfere. 

On the other hand, in Arkansas, the court 
considered that $4,500 was an excessive sum 
for a railway company to pay to a mother for 
the loss of the services of a child five years 
old, through the negligence of the company.” 
In this case it was decided that no compensa- 
tion was to be given to the dead infant’s pa- 
rent for the loss of the companionship of his 
child. In Indiana, in one case, a father 
made no claim for the loss of his child’s fu- 
ture services, and gave no evidence to show 
his loss; so, although the jury gave him $1,- 
800 therefor upon the death of his child, the 
court considered it excessive.1* ‘The amounts 
awarded in England have been by no means 
as great as in America. In one case where 
an action was brought by a father, who was a 
working mason, for injury resulting from the 
death of his son, a lad of fourteen, who had 
been earning four shillings a week, but at the 
time of his death was out of employment, 
the jury found a verdict with £20 damages. 
A motion was made to set it aside as exces- 
sive, but the court held that the father was 
entitled to retain the amount.!” We quite 
agree with Martin, B., when he says, ‘“‘If 
damages are to be given, I think that £20 
is not too much.’’—Canada Law Journal. 


Oldfield v. New York, ete. R. Co., 14N. Y. 310. 
16 67 N. Y., 417. 

17 Little Rock, etc. R. Co. v. Barker, 83 Ark. 850. 

18 Pennsylvania R. Co. v. Lilly, 73 Ind. 252. 

19 Duckworth v. Johnston, 4 H. & N. 653. 
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JUDGMENT — EQUITY JURISDICTION — 
PRESUMPTIONS. 





CUTTER vy. KLINE. 





New Jersey Court of Errors and Appeals. 


1. The record of a judgment at law imports abso- 
ute verity. The court of chancery can not examine 
or determiue whether 1t expresses the judicial determi- 
nation of the court in which it was pronounced, or 
whether it was entered up, by mistake of the clerk, 
different from what it ought to have been or was in- 
tended to be. 

2. A judgment of the circuit court, upon proceed- 
ings to enforce a lien claim,may be general or special, 
or both. If, when the proceedings are against the 
same person as builder and owner, the record shows 
a general judgment only, the court of chancery, in 
the absence of fraud or imposition, can not directly 
or indirectly impose the debt involved therein asa 
lien on the lands in question, on the ground that it 
ought to have been recorded as a special as well as a 
general judgment, and was erroneously ‘recorded by 
mistake of the clerk. 


The opinion of the ehancellor is reported in 
Kline v. Cutter, 7 Stew. Eq. 329. : 

G.R. Lindsay, for appellant; B. A. Vail, for 
respondent. 

Maaiz, J., delivered the opinion of the court: 

The facts of this case are so fully presented in 
the opinion of the chancellor, that it seems un- 
necessary to repeat them in detail. It will be 
sufticient, for an understanding of the conclu- 
sions arrived at, to state the following facts only: 

A judgment in favor of Ayres, Lufbery &4Co. 
was entered against John T. Hewit, injthe min- 
utes of the circuit court of Union County. The 
summons and proceedings were upon a claim, 
under the mechanics’ lien law, previously filed in 
the clerk’s office, and were against Hewitt as both 
builder and owner. The judgment, as entered in 
the minutes, was both general and special, as 
permitted by the statute. If such was the judi- 
cial determination of the court, it is conceded 
that the judgment was a lien on the lands de- 
scribed therein, prior to a mortgage thereon held 
by Hampton Cutter. The judgment was assigned 
to Miller Kline, and was afterwards recorded, 
but only as a general judgment against Hewit. 
If the record expresses the judicial determination 
of the court, it is conceded that the judgment be- 
came a lien subsequent to the Cutter mortgage. It 
is admitted in this cause that the recording of the 
judgment only as general, and not as general 
and special, was a mistake of the clerk of the cir- 
euit court. There was no claim that there was 
any fraud or imposition on the part of Cutter. 

Upon the ground of the admitted mistake in 
record, the chancellor decreed that the indebted- 
ness, represented by the judgment, should be a 
lien on the premises, and that, unless Cutter (who 
had become the owner under a foreclosure and 
sale upon his mortgage) shouid pay that indebt- 
edness, the premises should be sold to raise and 
pay the judgment ‘of Kline before the mortgage 





of Cutter. This practically established the judg- 
ment as general and special, notwithstanding the 
record. 

This decree is objected to on several grounds. 
The main contention is that the relief granted 
is not within the power of the court of chancery. 
The case shows that Kline has unsuccessfully ap- 
plied to the circuit court for the correction of the 
record. The hardship of his case, upon the con- 
ceded facts, inclines us to uphold the decree if it 
be possible. But the question is to be considered 
not only with reference to the situation of this 
case, but also with regard to the propriety of per- 
mitting the examination of and interference with 
the recorded judgment of a court. 

It will be perceived that the question thus pre- 
sented is not whether a court of chancery may 
control or even prohibit the inequitable use of a 
judgment of a court of law, or the process issued 
thereon. Such a power has long been conceded 
to that court, and beneficially exercised. But the 
question here is whether the court of chancery 
may go behind the record of a court of law, and 
examine and determine whether the record has 
been correctly made up by the official charged 
with that duty, so as to express the judicial de- 
termination of the court; and whether, upon its 
conclusion that the record is erroneous, it may 
make the judgment other than what the recerd 
shows. , 

No aid in the solution of this question is 
derived from the fact that the parties in this 
cause have admitted the mistake, and have 
thus submitted the matter toa court of equity. 
Consent can not confer jurisdiction. If such 
jurisdiction exists, it extends to all cases. It will 
justify a court of equity in taking] proof tojde- 
termine whether or not the official recorder of 
another court has properly performed his duty. 
Since such a recorder is bound to enter in the 
record only the judicial determination of the 
court, the jurisdiction now under discussion must 
include the power to examine and decide what 
the judicial determination of the court in fact 
was, and that not by the record but by evidence 
aliunde. 

Considering the judgment in question, without 
reference to its peculiar character under the me- 
chanics’ lien law, there are certain rules which 
are fundamental, and so established as to need no 
citation of authorities. Respecting the record of 
judgments, two questions may be raised. One 
respects the jurisdiction of the court over the sub- 
ject-matter adjudicated upon. The other relates to 
the existence of the adjudication. The latter 
question is to be tried only by the record. If 
jurisdiction be admitted, the record is said to im- 
port absolute verity, and no averment or proof to 
the contrary can be received. 

This rule excludes even the minutes of the 
court whose record is under consideration, if of- 
ferec to contradict the record. Den v. Downam, 
1 Gr. 135. 

Ican not think any doubt can exist that the de- 
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cree in this case violates these rules. The record 
is admitted; the jurisdiction of the circuit court 
over the subject matter has not been questioned, 
and is in fact unquestionable, and the record ex- 
presses a complete judicial determination. The 
decree invades the record, and assumes the right 
to determine that it is not the verity it imports to 
be. In this respect I conceive it to be an entire 
innovation upon the recognized rules regulating 
the mode of dealing with judgments at law by 
courts of equity. 

Lord Chancellor Ellesmere, between whom and 
Lord Coke occurred the memorable contest re- 
specting the right of equitable interference with 
proceedings at law, has laid down the principles 
on which such interference would be justified. 
Earl of Oxford's Case, and the note in 2 Lead. 
Cas. in Eq. 76. He said: ‘In this case (where 
there had been a judgment at law) there is no op- 
position to the judgment, neither will the truth 
or justice of the judgment be examined in this 
court, nor any circumstances depending there- 
upon, but the same is justified and approved.” 
He further expresses this conclusion: ‘‘When a 
judgment is obtained by oppression, wrong or 
a hard conscience, the chancellor will frustrate 
and set it aside, not for any error or defect in the 
judgment, buf for the hard conscience of the 
party.’’ From that time the distinction thus laid 
down has, so faras I can find, been sedulously 
adhered to. The jurisdiction of courts of chan- 
cery in this respect has been confined to cases 
where fraud or a hard conscience had either ob- 
tained an inequitable judgment, or were making 
inequitable use of a judgment. I can find in no 
case an assertion of a right to examine and de- 
termine whether the judicial determination of a 
court than that its record shows. 

In the opinion of the chancellor, but one case 
is cited in support of this power. It is the case 


of Loss v. Obry, decided by Chancellor Zabriskie, | 


and reported in7 C. E. Gr. 52. Upon examina- 
tion it will be found that what was decided in that 
case can not be considered authority for the as- 
sertion of power contained in the decree. The 
bill was filed toreform two deeds on account o4 
a mistake, whereby more land was conveyed than 
was intended and agreed. One of the deeds had 
been made by a special guardian of infants. He 
had, under the statute, reported the sale to the 
chancellor. The report had been confirmed and 
a deed directed to be made. The deed was in 
conformity with the order of confirmation and 
the report. The mistake originated in the re- 
port, the guardian having reported an agreement 
with the defendants in the bill for the sale of the 
whole of the infants’ land, when in fact the 
agreement was for the sale of a part only. The 
order of confirmation and the proceedings not 
only were in the court of chancery and within the 
control of the chancellor, but they were, on their 
face, entirely correct. There was no error in the 
determination of the court orin its record. The 
error was that of the infants, or their representa - 





tive, of which the defendants sought to take an: 
unconscionable advantage. Relief was therefore 
properly granted. 

In the opinion in that case, Chancellor Zabris- 
kie declared that mistakes in the records of courts 
may be corrected by a court of equity. An ex- 
amination of the cases he cited in support of the 
declaration will render it manifest that he did not 
intend to be understood as referring to other mis- 
takes than such as appeared in the case then be- 
fore him—that is, mistakes not of the court or its 
officials, but of the parties. 

Thus, in Waldron v. Letson, 2 McCart. 126, the 


representatives of a mortgagor were enjoined 


from proceedings to recover lands intended and 
supposed to have been included in the mortgage. 
The mortgage had been foreclosed, and asale of 
the land therein described had occurred and a 
deed had been made thereon. All parties sup- 
posed that the description included the land in 
question, when in fact it did not. The record and 
decree were therefore entirely correct. ‘The error 
antedated the proceedings, and was participated 
in by all parties. 

In De Riemer v. Cantillon, 4 Johns. Ch. 85, the 
mistake corrected occurred in a sheriff’s deed, 
which did not include all the premises actually 
sold. 

In Barnesly v. Powel, 1 Ves. Sr. 119, 284, a will 
which had been admitted to probate in the eccle- 
siastical courts, had, upon a bill in chancery and 
an issue at law, been found to be forged. The 
probate had been procured upon a written con- 
sent of the complainant, which the chancellor 
held had been fraudulently extorted. Lord Hard- 
wicke expressly admits inability to interfere wich 
the decree of probate, but he directed the defend- 
ants to appear before the ecclesiastical court and 
consent to a revocation of the probate. 

I do not find in these or in any other cases 
which I have discovered any assertion of a right 
on the part of a court of equity to question the 
regularity of a judgment at law, or to adjudge 
that the record thereof does not exexpress the ju- 
dicial determination of the court. 

My conclusion therefore is, that if this judg- 
ment were one of an ordinary character, the rec- 
ord must be accepted by every other court as truly 
expressing the adjudication of the court, and can 
not be examined into or contradicted. If there 
be any error, the court, whose record it is, has 
power to correct it. 


But the judgment in question is in fact one of a. 


peculiar character. It was rendered in proceed- 
ings taken to enforce a mechanic’s lien claim. 
The right to such alien is purely the creature of 
statute. However meritorious the claims of me- 
chanics and material men may be, there is no 
such equity in them as requires them to be pre- 
ferred as liens, except as provided by the statute. 
They are, however, thus accorded a preference 
by way of lien, when properly filed, may be en- 
forced by proceedings taken in the mode, within 
the time and before the tribunal designated by: 





m 
si 
al 
st 


al 





THE CENTRAL LAW JOURNAL. 


291 








the statute. The tribunal provided by the stat- 
ute for the enforcement of such a lien is the cir- 
cuit court of the county in which the building 
is. The owner of the lands, at the time of its 
enforcement, must be a party to the proceedings. 
But the lien, if enforced, dates back to the com- 
mencement of the building. All who acquire an 
interest thereafter, other than as owners, are con- 
cluded by the determination, though not form- 
ally made parties. Jacobus v. Mut. Ben. L. Ins. 
Co., 12 C. E. Gr. 694. The determination is ex- 
pressed in the recorded judgment of the court. 

While the court of chancery, in dealing with 
the lands subject to such a lien, may marshal the 
claim in its proper place and preserve its position 
as regards other encumbrances, that court has 
not been intrusted by the statute with the power 
of determining whether the lien can be enforced 
against the lands. The statute has intrusted that 
power tothe circuit court. If the latter court 
has, upon a proceeding duly commenced before 
it, adjudged the claim to be no lien thereon, no 
other court can question or reverse that decision, 
except upon review inthe nature of a writ of er- 
ror. When the proceedings to enforce such a lien 
results ina judgment against the builder alone, 
the owner is entitled to a judgment against the 
plaintiff. Rev. p. 672, sec. 19. This is evidently 
applicable only to when the builder and owner 
are different persons,but when the same person is 
both builder and owner, a judgment against him 
as builder only is a determination that the lands 
in question are not subject to the lien under the 
statute. 

The record shows that such was the determina- 
tion of the circuit court respecting tne claim of 
Ayres, Lufberry & Co., representing the debt now 
owned by Kline. The decree below now imposes 
that debt as a lien on the lands. In so doing, the 
court of chancery has adjudicated upon a matter 
which the record shows was once judicially de- 
termined in the statutory mode. 

If this judgment is not what the cireuit court 
ought to have rendered, it could have been 
amended in that court on a proper application, or 
reviewed by writ of error. 

Whether the judgment is what the circuit court 
intended to render can not be questioned, be- 
cause, us we have seen, the record must be con- 
sidered as absolutely expressing such intention. 
With these views of the case I think the decree 
below can not be sustained. 

This renders it necessary to consider the other 
questions discussed, which relate to the alleged 
laches of Kline in applying for relief, and to the 
effect of the decree in the foreclosure of Cutter’s 
mortgage, which established the priority of the 
mortgage over the judgment, Kline and his as- 
signors being parties defendant in the cause, and 
also to the effect of an omission to indorse the is- 
suing of the summons on the lien claim. 

The true remedy of Kline was to procure an 
amendment of the judgment by the circuit court. 





If he postponed his application to that court for 
so long as to render the refusal ef the amend- 
ment proper, he may have lost his remedy. If 
not guilty of laches, it may yet be within his 
power. 

For affirmance—ScuDDER, VAN SYCKEL COLE; 
for reversal— DEPUE, DIXON, MAGIE, REED, 
GREEN, Kirk. 


NOTE.—AS against a subsequent Jona fide pur- 
chaser or encumbrancer, equity will not relieve 
against judgments not docketed, through the mis- 
take of the clerk, although taken to him for that 
purpose. Landon v. Ferguson, 3 Russ. 349: San- 
chez v. Carriaga, 31 Cal. 170; Buchan yv. Sumner, 
2 Barb. Ch. 164; MecCleary’s Appeal, 1 Watts & 
Serg. 299; Koplin v. Anderson, 88 Ill. 120; Ridley 
v. McGehee, 2 Dev. 40. See Foster vy. Chapman, 
4 McCord, 291; Robertson vy. Travis, 5 La. Ann. 
401; Dawson v. Scriven, 1 Hill Ch. 177; Ferguson 
v. Staver, 40 Pa. St. 213; Appleby v. Barry, 2 Rob. 
(N. Y.) 689; Cornelius v. Grant, 8 Mo. 59. 

In December, 1828, judgment was recovered 
against one who was afterwards found to have been 
a lunatic in 1828, and the issue was docketed, which 
the officer testitied was the only docket shown to 
persons searching for judgments, and that no fur- 
ther docketing of a judgment was ever made 
without an application by the attorney. A mort- 
gage given in 1830, by order of the court, on the 
lunatic’s lands, was held prior to the judgment. 
Braithwait v. Watts, 2 Cr. & Jer. 318. See Mann’s 
Appeal, 1 Pa. St. 24. 

If the officer, in entering a judgment, omits the 
initial letter in defendant’s name, which distin- 
guishes him from other persons of a similar name, 
whereby a purchaser of defendant's real estate 
was misled, although the judgment would be 
binding on the parties thereto,there could be no 
recovery of the land against such purchaser. 
Woods v. Reynolds, 7 Watts & Serg. 406; Ridg- 
way’s Appeal, 15 Pa. St. 177; Sale v. Crompton, 
2 Strange, 1209; Shirley v. Phillips, 17 Ill. 471. 
See Hart v. Reynolds, 3 Cow. 39, note; Blossom 
v. Barry, 1 Lans. 190; Geller v. Hoyt, 7 How. Pr. 
265. 

Defendant’s recognizors are bound only for the 
amount of the judgment as docketed, although by 
mistake of the prothonotary that ameunt was 
much less than the amount actually recovered. 
Crutcher v. Commonwealth, 6 Whart. 340. 

A judgment for $3,000, payable in annual in- 
stallments of $500, was docketed by the prothon- 
otary for only $500, and subsequent judgment 
creditors were held entitled to prierity of lien on 
defendant’s lands, beyond $500. Hance’s Appeal, 
1 Pa. St. 408; Bear v. Patterson, 3 Watts & Serg. 
233; Mehaffy’s Appeal, 7 Watts & Serg. 200; Hunt 
v. Grant, 19 Wend. 90. 

A mistake in docketing the date on which the 
judgment was recovered, has been held not to af- 
fect its lien, even against subsequent judgment 
creditors. Sears v. Burnham, 17 N. Y. 445; Fish 
v. Emerson, 44 N. Y. 376; Sears v. Mack, 2 Bradf. 
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394; Edwards v. Sams, 3 Bradw. 168. See Hodgen 
v. Guttery, 58 Ill. 431; Stedman v. Perkins, 42 Me. 
130; Neele v. Berryhill, 4 How. Pr. 16. 

A bona fide purchaser of lands is not affected by 
the mistakes of the register in recording a prior 
deed or mortgage, as in the description of the 
premises, Chamberlain v. Bell,7 Cal. 292; Sang- 
er v. Craigue, 10 Vt. 555; Barnard v. Campan, 29 
Mich. 162; Barrows v. Baughman, 9 Mich. 213; 
Lally v. Holland, 1 Swan, 396; Baldwin v. Mar- 
shall, 2 Humph. 116; Banks v. Ammon, 27 Pa. St. 
172; Bowen v. Galloway, 98 Ill. 41; Wait v. Smith, 
92 Ill. 385; Jones v. MceNarrin, 68 Me. 334; Thorp 
v. Merrill, 21 Minn. 336; Nelson v. Wade, 21 Iowa, 
49. See Brown v. Kirkman, 1 Ohio St. 116; Mer- 
rick v. Wallace, 19 Ill. 486; Nattinger v. Ware, 41 
[ll. 245; Shore v. Larsen, 22 Wis. 142; Gaskill v. 
Badge, 3 Lea, 144; Simonson v. Falihee, 25 Hun, 
570; although slight mistakes in such description 
will not avoid or postpone the lien, Van Pelt v. 
Pugh, 1 Dev. & Bat. 210; Hughes v. Debnam, 8 
Jones, 128; Woodson v. Allen, 54 Tex. 551; or, in 
the estate conveyed. Miller v. Bradford, 12 Iowa, 
14; Brydon v. Campbell, 40 Md. 331; or in the 
amount of an incumbrance, Frost v. Beekman, 1 
Johns. Ch. 288; 18 Johns. 544; Terrell v. Andrew 
County, 44 Mo. 309; Skinner v. McDaniel, 5 Vt. 
5393 Succession of Falconer, 4 Rob. (La.) 7; Gil- 
christ v. Gough, 63 Ind. 576; Ziel v. Dukes, 12 Cal. 
479; Bond v. Pacheco, 30 Cal. 530; Hance’s Ap- 
peal, 1 Pa. St. 408, supra. See Bell v. Fleming, 1 
Beas. 13, 490; orin the name of the grantor or 
grantee, Jennings v. Wood, 20 Ohio, 261; Dubose 
v. Young, 10 Ala. 365; Disque v. Wright, 49 Iowa, 
538; Blossom v. Barry, 1 Lans. 190; Burkhalter v. 
Wells, 18 Ga. 367; Peck v. Mallams, 10 N. Y. 509. 
See Shepherd v. Burkhalter, 13 Ga. 443; Sinclair 
y. Slawson, 44 Mich. 123; Garrard v. Davis, 53 
Mo. 322; Laswell v. Presb. Church, 46 Mo. 279; 
Jones v. Parks, 22 Ala. 446; Jones v. Berkshire, 
15 Iowa, 248; or recording in the wrong book of 
records, or in an out-of-the-way place, New York 
Life Ins. Co. v. White, 17 N. Y. 469; Sawyer v. 
Adams, 8 Vt. 172; Lich’s Appeal, 44 Pa. St. 519 
[overruled in Glading v. Frick, 88 Pa. St. 464]; 
Page v. Rogers, 31 Cal. 293; King v. Young Men’s 
Ass’n, 1 Woods, 386; Parsons v. Lent, 7 Stew. Eq. 
67; Conklin v. Hinds, 16 Minn. 457; Gilly v. 
Maass, 28 N. Y. 191; James v. Morey, 2 Cow. 246; 
Purdy v. Huntington, 42 N. Y. 334. See Smith v. 
Smith, 13 Ohio St. 532; Glading v. Frick, 88 Pa. 
St. 460; Paige v. Wheeler, 92 Pa. St. 282; Hesse v. 
Mann, 40 Wis. 560; Switzer v. Knapps, 10 Iowa, 
72; or in the attestation clause of the deed, Prin- 
gle v. Dunn, 37 Wis. 449; Parret v. Shaubhut, 5 
Minn. 323; Williams v. Adams, 43 Ga. 407. See 
Whitwell v. Emory, 3 Mich. 84; Schroder v. 
Keller, 84 Ill. 46; Smalley v. McKilvain, 14 
Ga. 262; or in the omission of the seals from the 
record, Starkweather v. Martin, 28 Mich. 471; 
Williams v. Bass, 22 Vt. 352; Switzer v. Knapps, 
10 Iowa, 72. See Geary v. City of Kansas, 61 Mo. 
378; Smith v. Dale, 13 Cal. 510; Jones v. Martin, 
16 Cal. 165; Hughes v. Debnam, 8 Jones, 127; 





Griffin v. Sheffield, 38 Miss, 359; or the acknowl- 
edgment, Wood v. Cochrane, 39 Vt. 544; Taylor 
v. Harrison, 47 Tex. 454. See Brooke’s Appeal, 
64 Pa. Jt. 127; Tousley v. Tousley, 5 Ohio St. 78; 
or the schedules annexed to a deed of trust, Mc- 
Kinnon v. McLean, 2 Dev. & Bat. 79; or, of the 
date when received for registry, Metts v. Bright, 
4 Dev. & Bat. 179. See Horsely v. Garth, 2 Gratt. 
471; or, that the record is partly printed, Max- 
well v. Hartman, 20 Wis. 660; or, in pencil, Cald- 
well v. Center, 30 Cal. 539. 

An omission of a deed or incumbrance from the 
index does not impair its lien, since indexing is 
no part of the registering, Curtis v. Lyman, 24 
Vt. 338; Bishop v. Schneider, 46 Mo. 462; Mu- 
tual Life Ins. Co. v. Dake, 1 Abb. (N. C.) 381; 
Chatham v. Bradford, 50 Ga. 327; Schell v. Stein, 
76 Pa. St. 398; Comrs. v. Babcock, 5 Oreg. 472; 
Green v. Garrington, 16 Ohio St. 548; Temple v. 
People, 6 Bradw. 378; Dodd v. Doty, 98 Ill. 393; 
Jordan v. Hamilton Bank, 11 Neb. 499; Peck v. 
Mallams, 10 N. Y. 509. See Speer v. Evans, 47 
Pa. St. 141; Barney v. McCarty, 15 Iowa, 510; 
Hunter v. Windsor, 24 Vt. 327; Wood’s Appeal, 
82 Pa. St. 116; Dikeman v. Puckhafer, 1 Daly, 
489; Howe v. Thayer, 49 Iowa, 154; Benton y. 
Nicoll, 24 Minn. 221; Sternberger v. McSween, 
148. C. 35; Oconto Co. v. Jerrard, 46 Wis. 317; 
Irish v. Harvey, 44 Pa. St. 76. 

Equity will not relieve because the judge of the 
law court sustained complainant’s motion for a 
new trial, but the clerk of that court omitted to 
enter the jndgment on the motion, McRaney v. 
Coulter, 39 Miss. 390; nor because the clerk en- 
tereda judgment by default, contrary to the stat- 
ute, Chipman v. Bowman, 14 Cal. 159; or, nil 
dicit, instead of by the court, State Bank v. 
Young, 2 Ind. 171; or, on a verdict, instead of 
nil dicit, Bank of Tennessee v. Patterson, 8 
Humph. 363. 

So, where in docketing a judgment against Pal- 
mer Sumner, the clerk entered it under P instead 
of S, whereby a subsequent lienor was misled, 
Buchan v. Sumner, 2 Barb. Ch. 164. 

So, where the clerk of the court in which the 
judgment was entered did not mark the deciara- 
tion ‘‘filed,’? and entered ‘‘no papers’’ opposite 
the name of the case, on the trial list, and after- 
wards crossed off this entry, Shepard v. Akers, 3 
Tenn. Ch. 215. See Wooster v. McGee, 1 Tex. 
17; Laflin v. White, 38 Ill. 340. 

Although a bona fide purchaser is not affected, 
the clerk and his sureties are liable for his errors 
to a prior purchaser. Governor v. Dodd, 81 Ill. 
162; Shell v. Stein, 76 Pa. St. 398; Harlow v. 
Birger, 30 Ill. 425; Terrill v. Andrew Co., 44 Mo. 
309; Bishop v. Schneider, 46 Mo. 472; Gilchrist v. 
Gough, 63 Ind. 587; Smith v. Royalton, 53 Vt. 
604; Siewers v. Com., 87 Pa. St. 15; Douglass v. 
Yallop, 2 Burr. 722. See Lovett v. Demarest, 1 
Hal. Ch. 113; 10 Cent. L. J. 81; Kimball v. Con- 
nolly, 2 Abb. Ap. Dec. 504; Heriot v. McCauley, 
Riley, Ch. 19; Burler v. Weller, 14 W. Va. 264; 
Parkes v. Davis, 16 Iowa, 20; and not the attor- 
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ney of record, Stephens v. Douney, 53 Pa. St. 424. 

Equity has granted relief, however, in the fol- 
lowing cases: 

Where a clerk entered an appeal in an unsual 
place on the docket, and the counsel of defendant 
searched unsuccessfully for it, and then requested 
the clerk to notify him as soon as the appeal 
should be entered, which the clerk promised, but 
neglected to do, Seymour v. Miller, 32 Conn. 402. 

Where a statute required chattel mortgages to 
be recorded within thirty days after execution, 
one left for record five days before the expiration 
of the thirty days, but not recorded by the clerk 
until two days after the expiration of the thirty, 
was held good against a subsequent judgment 
creditor. McGregor v. Hail, 2 Stew. & Port. 397; 
Harrold y. Simonds, 9 Mo. 326. 

Where a statute made mortgages ‘‘operative asa 
record” from the day of delivery for record, Held, 
that an error of the recording officer did not impair 
its lien for the full amount. Mims v. Mims, 35 Ala. 
23; Bank of Kentucky v. Ilaggin, 1 A. K. Marsh. 
306; Lyne v. Bank of Kentucky, 5 J. J. Marsh. 
545; MeGowen v. Hoy, 5 Litt. 239; Breckinridge 
y. Todd, 3 Mon. 52; Polk v. Cosgrove, 1 Biss. 437; 
Riggs v. Boylan, Id. 445; Brown v. Kirkman, 1 
Ohio St. 116; Beverly v. Ellis, 1 Rand. 102; Nich- 
ols y. Reynolds, 1 R. I. 30; Cook v. Hall, 6 Ill. 
575; Craig v. Dimock, 47 Ill. 308; Throckmorton 
v. Price, 28 Tex. 605; Williams v. Birbeck, Hoffns. 
Ch. 359; Brooke’s Appeal, 64 Pa. St. 127; Wood’s 
Appeal, $82 Pa. St. 116; Gorham v. Summers, 25 
Minn. 81; Clader v. Thomas, 89 Pa. St. 343; 
Phillips v. Campbell, 1 Tenn. 235; Worcester 
Bank v. Cheney, 87 Ill. 602; State v. Rogillio, 30 
La. Ann. 833; Lawton v. Gordon, 37 Cal. 202; 
Warnock v. Wightman, 1 Brev. 331; Donald v. 
Beals, 57 Cal. 399. See Hickman vy. Perrine, 1 
Coldw. 135; Handley v. Howe, 22 Me. 560; Me- 
Larren v. Thompson, 40 Me. 284; Whalley v. 
Small, 25 Iowa, 184; International Ins. Co. v. 
Seales, 27 Wis. 640; Johnson v. Burden, 40 Vt. 
567; Kiser v. Heuston, 38 Ill. 252; Sternberger v. 
McSween, 14 S. C. 35; Scott v. Doe, 1 Hempst. 
275. 

So, where the death of the clerk prevented 
timely registry. Moore v. Collins, 3 Dev. 126. 

An indorsement ‘‘Filed &c.,” by a deputy or 
one in charge in the clerk’s place, will not inval- 
idate the registry. Bishop v. Cook, 15 Barb. 326; 
Oats v. Walls, 28 Ark. 244; Cook v. Hall, 1 Gilm. 
575; Dodge v. Trotter, 18 Barb. 193; Wade on 
Notice, sec. 146; Tousley v. Tousley, 5 Ohio St. 
79; Farmers Bank vy. Chester, 6 Humph. 458; 
Beaumont v. Yeatman, 8 Humph. 542; Maley v. 
Tipton, 2 Head, 403; Muller v. Boggs, 25 Cal. 
175; othefwise, if the indorsement, etc., be by 
one without any authority whatever, Wilson vy. 
Eifler, 11 Heisk. 179; Montgomery v. Buck, 6 
Humph. 416; Smith v. Brannon, 13 Cal. 107; Tal- 
iaferro v. Pryor, 12 Gratt. 277. 

That a clerk, by mistake, entered two recogni- 
zances against complainant instead of one,and the 
plaintiff below recovered a judgment against 





compiainant on the second recognizance, after a 
recovery on the first one, is ground for relief, Col- 
lier v. Easton, 2 Mo. 145; but that the clerk wrote 
the word ‘plaintiff’ in entering a judgment, in- 
stead of ‘defendant,’ is no ground, Coop v. 
Northcutt, 54 Mo. 128. 

Clerical mistakes in entering judgments on me- 
chanics’ liens are amendable, Horskotte v. Me- 
nier, 50 Mo. 158; Mannv. Schroer, Id. 306. 

Equity has refused to enjoin a judgment at law, 
on account of the following defects: 
AFFIDAVITS. 

In attachment failing to state that plaintiff's 
was ‘“‘a just claim,’’ Ludlow v. Ramsey, 11 Wall. 
581; Turner v. Breeden, 2 Lea, 713. Ina crim- 
inal proceeding being invalid, Joseph v. Burk, 46 
Ind. 59; Schroal v. Madison, 49 Ind. 329. 

To enter a judgment on bond and warrant, not 
setting out the true consideration of the debt, 
Jackson v. Darcy, Sax. 184; Cammack v. Johnson, 
1 Gr. Ch. 163, 172; Stratton v. Allen, 1 C. E. Gr. 
229; Reiley v. Johnston, 22 Wis, 279. 
AMENDMENTS. 

Because an amended attachment included lands 
privately sold by the defendant therein, pending 
the original attachment, Tilton v. Cofield, 93 U. 
8.163. 

JURISDICTION. 

Because the court in which the judgment was 
recovered had no jurisdiction, Hart v. Lazaron, 46 
Ga. 396; Ansley v. Glendening, 56 Ga. 286; Grass 
v. Hess, 37 Ind. 193. See Hoagland v. Creed, 81 
Il. 506; Blackburn vy. Bell, 91 Ill. 434; Wilson v. 
Sparkman, 17 Fla. 871; Howard vy. Pierce, 38 
Mo. 296. 

PARTIES. 

Because an executor sued his co-executor at 
law, McDowall v. McDowall, 1 Bail. Eq. 324. 

Because no guardian ad litem had been ap- 
pointed to defend an infant, Lemon v. Sweeny, 6 
Brad. 507; Drake vy. Hanshaw, 47 Iowa, 291. See 
Johnson v. Wright, 27 Ga. 555; Colley v. Duncan, 
47 Ga. 668; Bailey v. McGinness, 57 Mo. 362. 

Because the summons was issued against G H 
G, administrator of J G, and served on J H G, 
who was the administrator of JG. Graham y. 
Roberts, 1 Head, 56. 

Because an attachment issued against a seaman 
while at sea. Bissell v. Bozman, 2 Dev. Eq. 154; 
Norris v. Campbell, 27 Md. 688. 

Because an executor of one whose lands had 
been sold to pay @ebts had not been joined in the 
action, although he had been joined in the subse- 
quent sci. fa. Eyster’s Appeal, 65 Pa. St. 473. 

Because judgment had been confessed by one 
partner for the firm in a suit pending against them. 
Howe v. Woolsey, 2 Edw. Ch. 289. 

Because infants had not been joined in proceed- 
ings to enforce a note given for the purchase 
money of the infants’ land at an orphans court 
sale, although they had been parties to the orig- 
inal proceedings, Chambers v. Penland, 78 N.C. 
53. 

Because the plaintiff at law was dead before 
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judgment was recovered in his name, Williamson 
v. Applebury, 1 Hen. & Munf. 206; Coleman v. 
McAnul.y, 16 Mo. 173. 

Because process was served on the wrong par- 
ty, who made no defense, Chisholm v. Anthony, 
2 Hen. & Munf. 13; Givens v. Tidmore, 8 Ala. 746. 

Because judgment was given against “M & S. 
partners, etc.,’’ McIndoe v. Hazleton, 19 Wis. 567. 
SUMMONS. 

Because defectively served, as appears by its 
return, Coon vy. Jones, 10 Iowa, 131; Goolsby v. 
St. John, 25 Gratt. 146; Harris v. Gwin, 10 Sm. & 
Marsh, 563; Price v. Simol, 6 Cal. 294. See Kibbe 
v. Benson, 17 Wall. 624. 

Because served out of the bailiwick, and the 
sheriff failed to return non est, as he promised the 
defendant therein, Gardner v. Jenkins, 14 Md. 58. 
See Higgins v. Bullock, 73 Il. 205. 

Because never served, although the sheriff had 
returned otherwise, Secor v. Woodward, 8 Ala. 
500; Crafts v. Dexter, Id. 797; Fowler v. Lee, 10 
Gill & Johns. 358; Gregory v. Ford, 14 Cal. 138; 
Partin v. Luterloh, 6 Jones Eq. 341; Mason v. 
Miles, 63 N. C. 564; Walker v. Robbins, 14 How. 
(U. 8.) 584; Comstock vy. Clemens, 19 Cal. 77; 
Stites v. Knapp, 1 Ga. Dec. 36; Gates v. Lane, 44 
Cal. 392. But see Lucas v. Waller, Morris, 303; 
Stubbs v. Leavitt, 30 Ala. 355; Robinson v. Reid, 
50 Ala. 69; Martin v. Parsons, 49 Cal. 94; Grass v. 
Hess, 37 Ind. 193; Givens v. Campbell, 20 Iowa, 
79; Ridgway v. Bank, 11 Humph. 523; Bell v. Wil- 
liams, 1 Head, 229; Southern v. Croft, 43 Miss. 
508; Cooper v. Tyler, 46 Ill. 462; Ryan v. Boyd, 33 
Ark. 778; McNeil v. Edie, 24 Kan. 108; Conneli v. 
Stelson, 33 Iowa, 147. 

Because a non-resident defendant was enticed 
into the State, and then served, Marsh v. Bast, 41 
Mo. 493. 

Because the sheriff's return was irregular, Bol- 
ling v. Anderson, 1 ‘Tenn. Ch. 136; Logan v. Iil- 
legas, 16 Cal. 200. 

Because there was no revenue stamp attached, 
Wisley v. Maynard, 21 Iowa, 107. 

Because there was no seal attached, Logan v. 
Hillegas, 16 Cal. 200. 

Because it was returnable, and returned, in four 
days instead of five, Ballinger v. Tarbell, 16 Iowa, 
491. 

Because defendant was privileged from arrest 
when process was served on him, Peters v. 
League, 13 Md. 58; Gage v. Clark, 23 Ind. 163. 

Because the defendant, although served, was 
misnamed, Graham v. Koberts, 1 Head, 56; Swain 
v. Sampson, 6 La. Ann. 799. 

PLEADINGS. 

Because there was no state of demand, Jackson 
v. Darey, Sax, 194. 

Because the state of demand was informal, Burk 
v. Wheat, 22 Kan. 722. 

TRIAL. 

Because without a jury, as required by statute, 
Blanck v. Speckman, 23 La. Ann. 146; Maxwell v. 
Stewart, 22 Wall. 77. 





Because of an adjournment by a justice fora 
time longer than the statute allowed, Ewing v. 
Nickle, 45 Md. 413. 

Because two cases were consolidated without an 
order of the court, Saunders v. Albritton, 37 Ala. 
716. 

Because a change of venue was allowed on an 
insufficient affidavit, Triplett v. Scott, 5 Bush. 81. 

Because a continuance was refused illegally, 
Hamilton v. Dobbs, 4 C. E. Gr. 27; Western v. 
Woods, 1 Tex. 1; Naylor v. Phillips, 2 Stew. & 
P. 58; Syme v. Montague, 4 Hen. & Munf. 180. 

Because a jnstice adjourned without designa- 
ting a time or place for trial, and afterwards gave 
judgment without notice, Crandall v. Bacon, 20 
Wis. 639. See Devinney v. Mann, 24 Kan. 682. 

Because moved by the plaintiff, in violation of 
a verbal agreement between the attorneys for its 
continuance, Ableman vy. Roth, 12 Wis. 81. See 
How vy. Mortell, 28 Iil. 478; Foote v. Despair, 87 
Ill. 28; Kent v. Ricards, 3 Md. Ch. 392; Booth v. 
Stamper, 6 Ga. 172. 

That one of complainant’s important witnesses 
testified erroneously, because he was intoxicated, 
Governor v. Barrow, 13 Ala. 540. 

Because competent evidence was excluded, 
Stockton v. Briggs, 5 Jones Eq. 309: Dunn vy. 
Fish, 8 Blackf. 407; Beavan v. Monroe, 7 Leigh, 
364; Merritt v. Baldwin, 6 Wis. 536; Vaughn v. 
Johnson, 1 Stock. 173; Hart v. Life Assn., 54 Ala. 
495; See Ambler v. Wild, 2 Wash. (Va.) 36, [de- 
nied in Fentress vy. Robinson, N. C. Term, 177]; 
or in competent admitted, Merritt v. Baldwin, 6 
Wis, 439. 

Because complainant had been deprived of a 
new trial at law through the judge’s omission 
and neglect to take down the evidence, Dibble v. 
Truluck, 12 Fla. 185. ; 

Because a new trial was erroneously denied, 
Smith v. Lowry, 1 Johns. Ch. 320; Camman v. 
Traphagen, Sax. 28, 230; Reynolds vy. Houne, 12 
B. Mon. 234; Haughey v. Strang, 2 Port. 177; 
Meredith v. Benning, 1 Hen. & Munf, 584; Chap- 
man v. Scott, 1 Cranch C. C. 303; R. Co. v. Neal, 
1 Woods, 353; Holmes v. Steele, 1 Stew. Eq. 173. 

Because the court of law had mistaken or over- 
looked material facts in the record, Russell v. 
Slaton, 38°Ga. 195; Cameron v. Bell, 2 Dana, 328. 

Because the court had ruled out a plea that 
plaintiff had verbally agreed to surrender the 
bond on which the action was brought, Moore v. 
Dial, 3 Stew. (Ala.) 155; Parker v. Holmes, 4N. 
N. H.97; Dow vy. ‘Tuttle, 4 Mass. 424. See French 
v. Garner, 3 Port. 549; Strong v. Hopkins, 1 Mo. 
530; Newborn v. Glass, 5 Humph, 520; Gwinn v. 
Newton, 8 Humph. 710; Hibbard v. Eastman, 47 
N. I. 507; Blakesley v. Johnson, 13 Wis. 530; 
Gibbons v. Scott, 15 Cal. 284; Metler v. Metler, 4 
C. E. Gr. 467. 

Because complainant neglected to move fora 
new trial at law, within the time limited there, 
Bateman vy. Willoe,1 Sch. & Lef. 201; Jones v. 
Watkins, 1 Stew. (Ala.) 81. 

Because defendant was unable to attend the 
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trial at law, owing to public excitement and dan- 
ger, George v. Tutt, 36 Mo. 141. See Coffee v. 
Nealy, 2 Heisk. 304; Harvey v. Seashol, 4 W. Va. 
115; or, an epidemic, ‘'ownsend v. Branch Bank, 
9 Ala. 120; or, threats of bodily harm, Dunean vy. 
Gibson, 45 Mo. 352. 

Because a third person stated to complainant 
that he had arranged the matter with the plaintiff 
below, who afterwards took a judgment by de- 
fault, Gamble v. Campbell, 6 Fla. 347; Walker v. 
Shreve, 87 Ill. 474. 


JUDGMENT. 

Because entered by confession in vacation, con- 
trary to the statute, De Riemer vy. Cantillon, 4 
Johns. Ch. 85. 

Because entered on a motion, after the expira- 
tion of the statute allowing such entries, Turpin 
v. Thomas, 2 Hen. & Munf. 139. See Joseph v. 
Burk, 46 Ind. 59. 

Because entered for more than was due the 
plaintiff therein, Greames v. Strithe, 2 Dick. 469; 
Goolsby v. St. John, 25 Gratt. 146; Rust v. 
Ware, 6 Gratt. 50; Woods v. Macrae, Wythe, 253; 
King y. Vaughn, 8 Yerg. 60; Benton v. Roberts, 
3 Rob. (La.) 224; Palmer v. Malone, 1 Heisk. 459; 
Stinson vy. Hill, 21 La. Ann. 560; Yantis v. Bur- 
dett, 3 Mo. 457; Bank of Tennessee v. Patterson, 
8 Humph. 363. See Jones v. Neely, 82 Ill. 71; 
Scriven v. Hursh, 39 Mich. 98; Babcock v. McCa- 
mant, 53 Ill. 214; Hodges v. Planters Bank, 7 Gill 
& Johns. 306; Chase v. Manhardt, 1 Bland, 533; 
Blizzard v. Bross, 56 Ind. 74. 

Because entered on bonds issued under a law 
admitted to be unconstitutional, Cassel v. Scott, 
17 Ind. 514. See Reeves v. Cooper, 1 Beas. 223; 
Strong v. Daniel, 5 Ind. 346; Thomas v. Philips, 3 
Sm. & Marsh. 358; Green vy. Robinson, 5 How. 
(Miss.) 80. 

Because by default against a corporation with- 
out an inquiry, contrary to the statute, Boyd y. 
Chesapeake Canal, 17 Md. 195. 

Because entered against only one ot two de- 
fendants., Robb v. Halsey,11 Sm. & Marsh. 140; 
Caldwell v. Stephens, 57 Mo. 589. 

Because entered against an executrix individu- 
ally, Glenn vy. McGuire, 3 Tenn. Ch. 695; Leon- 
ard v. Collier, 53 Ga, 387. 

Because entered at a wrong term, Shricker v. 
Field, 9 Iowa, 366. 

Because destroyed by casuality, Garrett v. 
Lynch, 45 Ala. 204. See Scott v. Watson,3 Tenn. 
Ch. 652; Crim v. Handley, 94 U.S. 652; Cyrus v. 
Hicks, 20 Tex. 483; Chambers v. Warren, 6 B. 
Mon. 244; 6 Cent. L. J. 101. 

Because entered before the return day of the 
summons, Davis v. Staples, 45 Mo. 567. 

Because a justice of the peace rendered a judg- 
ment ‘by default,’ Hunter v. Hoole, 17 Cal. 170. 

Because rendered against the defendant ‘eé 
al.,”’ and at chambers, and not in term time, 
Sanchez y. Carriaga, 31 Cal. 170. 

Because there is a variance between the bond 
and the warrant and their recital in the judg- 








ment confessed thereon, Marshall v. Hart, 4 Minn. 
450. 

Because signed at chambers without complain- 
ant’s consent, Rust v. Faust, 15 La. Ann. 477. 

Because entered against a firm atter the death 
of one partner, Bank of Darien, 2 Stew. (Ala.) 
280, 322. 

Because not entered by a justice until the cay 
after the verdict had been rendered, Stokes v. 
Knarr, 11 Wis. 389. See Wiley v. Southerland, 
41 Ill. 25. 

Because given against a garnishee, although no 
proceedings had been taken against the defendant 
beyond serving him with process, Earl v. Math- 
eny, 60 Ind. 202. 

Because founded on a British debt, which, by 
statute, was uncollectible, Terrel v. Dick, 1 Call, 
546. 

Because a debt was divided so as to give an in- 
ferior court jurisdiction over two actions thereon, 
Pryor v. Emerson, 22 Tex. 162. 

Because the damages in a judgment by default 
in tort are excessive, Walker v. Shreve, 87 IL]. 474; 
Smith v. Lowry,3 Mon. 420. See Anderson v. 
Fox, 2 Hen. & Munf. 245; Lewis v. Wyatt, 2 
Rand. 44. 


EXECUTION. 

Because the property levied on had been re- 
leased by a written agreement between the par- 
ties, Kendall v. Dow, 46 Ga. 607. 

Because after two abortive attempts to claim a 
homestead exemption, the sheriff refused to en- 
tertain a third, which was correct in form, Platt 
v. Sheffield, 63 Ga. 627. 

Because plaintiff promised the defendant, who 
was a surety only, that he would issue no execu- 
tion against him, if he (the defendant) would 
make no defense to ths action, and afterwards is- 
sued it, Mitchell v. Boyer, 58 Ind. 19. 

Because, by agreement, a judgment was to be 
paid within a specified time, and the plaintiff is- 
sued an execution before the expiration thereof, 
Anamoza vy. Wurzbacher, 37 Lowa, 25; Hibbard 
v. Eastman, 47 N. H. 507. 

Because more than one was issued, irregularly, 
Wagner v. Peques, 10 Rich. (N. 8.) 259; Elliott 
v. Bilmore, 16 Ohio, 27, Gregory v. Ford, 14 Cal. 
138; Laselle v. Moore, 1 Blackf. 226. See Wil- 
liams v. Wright, 9 Humph. 493; Huntington v. 
Bell, 2 Port. 51; Edgar vy. Clevenger, 1 Gr. Ch. 
258; Babcock v. McCamant, 53 Ll. 214; Yantis v. 
Burdett. 3 Mo. 459. 

Because the judgment was obtained against the 
sheriff for the proceeds of a sale, which had been 
afterwards set aside for his false return, Tutt v. 
Ferguson, 13 Kan. 45. 

Because only three days notice of the seizure 
of lands was given, whereas defendant was euti- 
tled to tive, Morgan v. Whiteside, 14 La. 277. 

Because no judgment had been obtained, La- 
selle v. Moore, 1 Blackf. 226. 

Because defendant died before the test of the 
writ, Shottenkirk v. Wheeler, 3 Johns. Ch. 275; 
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Perkins v. Bullinger, 1 Hayw. 367. See Meek v. 
Bunker, 33 Iowa, 169. 

Because a ca. sa. issued for a fine and costs with- 
out a fi. fa., Atty-Gen. v. Baker, 9 Rich. Eq. 521. 

Because a sci. fa. after a ca. sa. was returned at 
a wrong term, Nicholson v. Patterson, 6 Humph. 
394. 

Because never legally levied, Baine y. Williams, 
10 Sm. & Marsh. 113. 

Because the sheriff made no report of sale un~ 
der a foreclosure, Rogers v. Holyoke, 14 Minn. 
220. 

Because issued more than ten years after the 
judgment had been recovered, contrary to the 
statute, Hanson vy. Johnson, 20 Minn. 194. 

Because several lots of land were sold together 
instead of separately, Cavenagh v. Jakeway, Walk. 
(Mich.) 344. 

Because it had no seal, Jilsum v. Stebbins, 41 
Wis. 235. 

Because issued for a sum larger than the judg- 
ment, Zbid.; Barrow v. Robichaux, 14 La. Ann. 
207; Walker v. Villaraso, 26 La. Ann. 42; Robb v. 
Halsey, 11 Sm. & Marsh. 140. 

Because possession had not been delivered, by 
the sheriff, under a hab. fac., although his return 
so stated, Baker v. Morgan, 2 Dow, 526. 

Because the value of the property seized ex- 
ceeded the justice’s jurisdiction, Davis v. Staples, 
45 Mo. 567; Saunders v. Albritton. 37 Ala. 716. 
See Breckinridge v. McCormick,43 Il. 491; Stroud 
v. Humble, 1 La. Ann. 310. 

Because the defendant is misnamed, Wilton 
Town Co. v. Humphrey, 15 Kan. 372. 

Because issued on a docketed justice’s judg- 
ment, which is void on its face, Gates v. Lane, 44 
Cal. 392; 49 Cal. 266. 

Because issued in the name of an administrator, 
on a judgment recovered by an intestate, without 
a sci. fa., Ammons v. Whitehead, 31 Miss. 99; 
Egbert v. Mercer, 66 Ind. 305. 

Because the lands levied on and threatened with 
sale had not been appraised, Robinson v. Chessel- 
dine, 5 Il. 332. 

Because defendant’s personal property had been 
seized without exhausting his lands, Farrell v. 
McKee, 36 Ill. 225. 

Because the sheriff threatened to apply the pro- 
ceeds of sale to satisfy junior liens on the lands 
sold, Chittenden v. Rogers, 42 Ill. 95. 

Because defendants had agreed as to the por- 
tion of the judgment each would pay, Skinner v. 
Barney, 19 Ala. 698; Knight v. Cheney, 64 Mo. 
513. See Thompson v. Nat. Bank, 106 Mass. 128. 

Because the judgment had been reversed, Fahs 
v. Roberts, 54 Ill. 192; McJilton v. Love, 13 Ill. 
487. See Goodwin v. Williams, 5. Grant Ch. 17s. 

Because issued prematurely, Dayton v. Com- 
mercial Bank, 9 Rob. (La.) 17; Lasalle v. Moore, 
1 Blackf. 226; Sowle v. Pollard, 14 La. Ann. 287. 

Because the return of the advertisement and 
sale of lands was irregular, Wilson y. Miller, 30 
Md. 82.: 





Because the return stated that the sheriff had 
levied on part of a tract of land, Waters v. Du- 
vall, 6 Gill & Johns. 75;°11 Id. 37; Nelson v. 
Turner, 2 Md. Ch. 73. 

Because issued before the entry of a remittitur 
below, after an appeal, Savoie v. Thibodaux, 29 
La, Ann. 511. 

APPEAL. 

Becauge a valid judgment had been aflirmed on 
void appeal, Boone v. Poindexter, 12 Sm. & 
Marsh. 640. 

Because the justice left the State three days af- 
ter the trial before him, and did not return until 
after the time for appealing had elapsed, Smith v. 
De Lashmutt, 4 Mo. 103. 

Because the judgment was rendered more than 
thirty days after the trial, instead of within three 
days, whereby complainant lost an appeal, Sauer 
v. Kansas, 69 Mo. 46. 

Because pending one writ of error another had 
been issued, and the judgment affirmed thereon, 
McClune y. Colclough, 6 Ala. 492. 

Because a judgment had been prematurely af- 
firmed, McCollum v. Prewitt, 37 Ala. 573. 

Because an appeal on a mechanics’ lien does 
not qualify it as notice to a purchaser under a 
subsequent judgment, Julien Gas Light Co. v. 
Hurley, 11 Lowa, 520. 

Because complainant’s counsel took an appeal, 
when an application for a new trial was proper, 
Yancey v. Downer, 5 Litt. 8; Richmond R. Co. 
v. Shippen, 2 Patt. & H. 327. 

Equity has interfered, in the following in- 
stances : 

Where four jurors testified that they would not 
have found any damages in an action of slander, 
but for the impression that their opinions were 
governed by the majority, Cochran v. Street, 
Wythe, 133. See Sumner v. Whitley, 1 Mo. 708. 

Because a court of law refused to open its judg- 
ment, in order that. the defendant therein might 
set up usury in the instrument on which the judg- 
ment was founded, Wistar v. McManes, 54 Pa. St. 
318; Fanning v. Dunham, 5 Johns. Ch. 122; Hill 
v. Reifsnider, 46 Md. 355. 

Because commissioners appointed by the or- 
phans court, under a testator’s direction, to assign 
a widow’s dower out of several lots, erroneously 
assigned it out of only one lot, Baynard v. Norri:, 
5 Gill, 468. Butsee Pardue v. West, 1 Lea, 729. 

Where, by @ mistake in printing the record of 
the court of appeals, establishing a will, the will 
is changed so that a conditional devise is given 
absolutely, the person affected thereby net having 
been a party to the suit, Byrne v. Edmonds, 2% 
Gratt. 200. 

Because the judgment was rendered for too 
small an amount—even after satisfaction, Barth- 
ell v. Roderick, 34 Iowa, 517; Partridge yv. Har- 
row, 27 Lowa, 96; Cohen v. Dubose, Harp. Ch. 
102; Chapman v. Hurd, 67 Ll. 234; Gump’s Ap- 
peal, 65 Pa. St. 476; Vilas v. Jones, 1 N. Y. 283; 
Wilson v. Boughton, 50 Mo, 17. 

Where a judgment in ejectment had been re- 
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covered against complainant, because the clerk’s 
certificate of the record of complainant’s deed 
was October, 1823, instead of October, 1822, as, in 
fact, it should have been, Hiatt v. Calloway, 7 B. 
Mon. 178. See Munroe y. Eastman, 31 Mich. 283; 
Musser vy. Hyde, 2 Watts & Serg. 314. 

Because a sheriff, by mistake, attached lot 268 
instead of 287, Wardlaw v. Wardlaw, 50 Ga. 544; 
Robins v. Swain, 68 Ill. 197. See Corles y. Lash- 
ley, 2 McCart. 116. 

Because notice of the judgment was not given 
to the defendant therein three days before issuing 
execution, as required by statute, Lapene v. Mc- 
Can, 28 La. Ann. 749; Greene v. Johnson, 21 La. 
Ann. 464. See Walker v. Villaraso, 26 La. Ann. 
42. 

Because the plaintiff had promised to suspend 
or forego proceedings at law, but nevertheless 
took judgment, Wierich v. De Zoya, 7. Ill. 385; 
Brooks vy. Whitson, 7 5m. & Marsh, 513; Huggins 
v. King, 3 Barb. 616; Pearce y. Olney, 20 Conn. 
544; Webster v. Skipwith, 26 Miss. 341; Pelham 
v. Moreland, 11 Ark. 442; Purviance vy. Edwards, 
17 Fla. 140; Stanton v. Embry, 46 Conn. 65, 595; 
Bresnehan vy. Price, 57 Mo. 522; Cage v. Cassidy, 
23 How. 109; ONeill v. Browne, 9 Irish Eq. 131; 
Gainesborough v. Gifford, 2 P. Wms. 424; Gillett 
v. Booth, 6 Bradw. 423; Gibby v. Hall, 12 C. E. 
Gr. 282. But see Butman vy. Forshay, 21 La. Ann. 
165; Marsh v. Lasher, 2 Beas. 253. 

Because after a summons had been returned 
non est, as defendant therein knew, the plaintiff 
persuaded the sheriff to alter that return without 
defendaat’s knowledge, Chambers v. Handley, 4 
Bibb. 284. 

Because an execution had been levied on assets 
here in the hands of a foreign administrator, no 
administrator having been appointed here, Grant 
v. McDonald, 8 Grant Ch. 468. 

Because the judge before whom an application 
for a new trial had been made, was, by reason of 
sickness, unable to determine it within the time 
limited by law, Leigh v. Annor, 35 Ark. 123. 

Because a judgment in a suit against an alleged 
firm was rendered against one who was not a 
partner, nor served with process, Purviance v. 
Edwards, 17 Fla. 110; Campbell v. Edwards, 1 
Mo. 324. 

Because there was no real plaintiff, and no no- 
tice, Nicholson vy. Stephens, 47 Ind. 185. 

Because a school teacher recovered a judgment 
by consent for compensation as such, without 
having produced a certificate as required by stat- 
ute, Barr v. Deniston, 19 N. H. 170. 

Because the verdiet was obtained on the testi- 
mony of one witness, whose answer was after- 
wards clearly contradicted in equity, Verdier vy. 
ILume, 4 Hen. & Munf. 479. See Vaughn v. John- 
son, 1 Stock. 173; Peagram y. King, 2 Hawks, 605; 
Burgess v. Lorengood, 2 Jones Eq. 457; Croft v. 
Thompson, 51 N. UH. 536. 

Because a judgment in ejectment had been re- 
covered against complainant, because the survey- 
or’s certificate, by mistake, recited that complain- 





ant’s survey was made by virtue of entry 964, 
instead of No. 946, the true number, and there 
was, at the time of the trial, no official to give 
complainant a correct copy of the survey, Wil- 
son v. Kileannon, 1 Overt. 201. 

Because the judgment was obtained by the 
sheriff's false return of a summons, Owens vy. 
Ramstead, 22 Ill. 161; Jones v. Neely, 82 Il. 71; 
Hickey v. Stone, 60 Il). 458. 

Because a judgment was affirmed through the 
judge’s mistake in wrongly dating the bill of ex- 
ceptions, Kohn v. Lovett, 43 Ga. 179. But see 
Ford v. Weir, 24 Miss.. 563. 

Because the summons was served on an agent 
of a corporation, who was not the proper official, 
Southern Ex. Co. v. Croft, 43 Miss. 508; Grand 
Tower v. Schirmer, 64 Il]. 106: Chambers v. 
Bridge Manf. Co., 16 Kan. 270. 

Because a justice of the peace issued an execu- 
tion more than five vears after the judgment 
had been rendered, contrary to the statute, Giv- 
ens y. Campbell, 20 Iowa, 79; Stout v. Macy, 22 
Cal. 647; North v. Swing, 24 Tex. 193. 

Because the clerk of the inferior court made a 
mistake in drawing an appeal bond, whereby the 
appeal bond whereby the appeal was dismissed, 
Saunders v. Jennings, 2 J. J. Marsh.513. 

Because the private property of stockholders 
had been seized to satisfy a corporation debt, 
without statutory preliminaries having been com- 
plied with, Hampson y. Weare, 4 Iowa, 15. 

Because the clerk of the court neglected to set 
aside a judgment by default, and enter a plea 
as directed, Mayo v. Bentley, 4 Call, 528. 

3ecause the sheriff was plaintiff, and served his 
own process, Knott v. Jarbe, 1 Met. (Ky.) 504. 

JOHN Hl. STEWART. 


BANK — TRANSMISSION OF MONEY — DI- 
RECTION OF DEPOSITOR. 
JUNG v. SECOND WARD SAVINGS BANK. 


Supreme Court of Wisconsin, Septembér 9, 1882. 

1. One who requests a bank to remit to him by draft 
the money whicb he has on deposit therein, and 
which by the rules of the bank is payable only at its 
counter, assumes the risk of transmission of the draft 
inthe usual way by mail; and the mailing of such 
draft, properly addressed, discharges the debt of the 
bank to him. 

2. In transmitting such draft the bank may adopt 
the address contained in the letter requesting the re- 
mittance, and is net bound to use a more particular 
designation or mode of address for the purpose of in- 
suring delivery tothe proper person. 


Appeal from Circuit Court, Milwaukee County. 

J. C. Ludwiy, for appellant; Cotzhausen, Sylves- 
ter & Sheiber, for respondent. 

CoLE, C. J., delivered the opinien of the court: 

The facts in this case on which the question of 
law arises are these: The plaintiff had on depos- 
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it to his credit in the savings department of the 
defendant bank the sum of $954. Being at Weis- 
baden, in Germany, he addressed a letter to the 
cashier of the bank, with this request: ‘To remit 
to me the sum which may be due me upon my 
bank book by draft, or in such manner as you 
think is best, so that I can draw the money at 
Frankfort-on-the-Main.’’ Pursuant to this re- 
quest the defendant drew its bill of exchange on 
a bank at Frankfort for the amount, payable at 
sight to the order of the plaintiff, inclosed the 
same in a sealed envelope addressed to Mr. Phil- 
lip Jung, Weisbaden, Germany, Europe, and 
transmitted the same by mail in the usual course 
of business. In due time the drawee in said bill 
returned the same to the defendant, indorsed 
‘‘paid.’? In point of fact, however, the bill never 
came to the hands or possession of the plaintiff, 
but was delivered by the officials of the postal de- 
partment of Weisbaden to another person of the 
name of Phillip Jung, who indorsed the same and 
obtained the money thereon without the knowl- 
edge, consent or authority of the plaintiff. 

Under these circumstances, is the defendant 
bank bound to make good the loss, the money 
having been paid by the drawee to the wrong 
person? We fail to perceive upon what principle 
of law it can be held liable. The learned circuit 
court decided that the bill of exchange was issued 
and transmitted, in conformity to the written di- 
rections of the plaintiff, in the usual and ordinary 
course .ef business, and that in so transmitting 
the same the defendant used ordinary care and 
diligence to the end it might reach the plaintiff. 
It seems to us this view of both the law and facts 
of the case is indubitably correct. The money 
was remitted to the plaintiff in strict conformity 
to his express written direction. It was remitted 
“‘by draft’? on a Frankfort bank, as he requested, 
in the usual way, by mail. If a loss has hap- 
pened it is certainly not through the fault of the 
defendant; for certainly the plaintiff’s letter to 
the cashier clearly authorized or justified the bank 
in remitting the mney as it did, if language 
means anything. The plaintiff saw fit to take the 
risk of this mode of transmission. When the 
draft was properly mailed and addressed to him 
' at Weisbaden it became his property, and the de- 
fendant discharged its obligation to him. It can 
not be held liable to pay the money again because 
the draft came to the possession of the wrong 
party. It is true the plaintiff directed the cashier 
to remit ‘‘by draft or in such manner as you think 
is best, so that [can draw the money at” Frank- 
fort. But in this he clearly indicated one mode 
of transmission, namely, by draft. This mode 
the bank adopted. If the bank had selected somg 
other usual and proper. way of transmitting the 
mouey, as by letter of credit, it would doubtless 
have been within the direction given. But it did 
not see fit to exercise any discretion in the prem- 
ises, but remitted the money by draft, as the 
plaintiff requested. It fully performed its duty 
and discharged its debt. 





But the learned counsel for the plaintiff imsist- 
ed that the oflicers of the bank were guilty of 
negligence, because they did not in some way 
more clearly designate the person for whom the 
letter was intended. It is said they should have ad- 
dressed it to Phillip Jung, of Milwaukee, Wiscon- 
sin, or should have adopted some other address 
which would have secured its right delivery. It 
is sufficient to say, in answer to this argument, 
that the plaintiff did not direct the bank to use 
any such designation or mode of address in send- 
ing the draft to him. The defendant was surely 
authorized to adopt the address contained in the 
letter sent toit. It is further said the evidence 
shows that Weisbaden was a large city, which is 
resorted to during the summer season by thou- 
sands for the purpose of bathing; that there 
might have been a dozen persons by the name of 
Phillip Jung in the city at the time, to whom the 
draft was liable to be delivered. Assuming this 
to be so, and that the officers of the bank had 
knowledge of these facts, still, did the rule of dil- 
igence require them to do more than adopt the 
address furnished in the letter itself? It seems to 
us not. It was the duty of the plaintiff, under 
the circumstances, to take precaution that the let- 
ter should not be delivered by the post office of- 
ficials to the wrong person. The same counsel 
further relied upon the rule that where payment 
is made by remittance by mail to the creditor the 
transmission is ordinarily at the risk of the debt- 
or. This is doubtless so in the absence of an ex- 
press direction of the creditor to remit in that 
way, or where there is no usage or course of deal- 
ing from which the authority of the creditor to so 
remit may be inferred. Burr v. Sickles, 17 Ark. 
428, and authorities cited in the opinion. Here 
there was express authority to remit by draft in 
the usual way. Besides, it must be observed that 
by the rules of the defendant the money was pay- 
able at its counter, and it was not its duty to seek 
the plaintiff and payhim. ‘The money was trans- 
mitted by the defendant by dratt on the Frank- 
fort bank, solely for the accommodation of the 
plaintiff. And as this was done in accordance 
with the plaintiff’s letter in the usual way, the 
draft was at his risk while in the course of trans- 
mission. Graves v. American Exchange Bank, 
17 N. Y. 205. In any view of the case, we think 
the defendant has fully discharged its obligation 
to the plaintiff. 

It follows that the judgment of the circuit 
court must be affirmed. 
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WEEKLY DIGEST OF RECENT CASES. 


ILLINOIS, . ° ° ° é 2,9 
INDIANA, oly ° . . ° 6, 13 
MINNESOTA, . ‘ ‘i 4, 12, 15 
PENNSYLVANIA, R ‘ 1, 7, 8, 10, 11, 16,17 
FEDERAL CIRCUIT COURT, r 5 3, 5, 14 
ENGLAND, . ‘ > ; ‘ 18 


1. AGENCY—FACTORS AND BROKERS—LIEN UPON 

MONEY COLLECTED FOR COMMISSION. 

A factor is intrusted with the possession, manage- 
ment, control and disposal of the goods to be 
bought or sold, and has aspecial property in them; 
a broker usually has no such possession, nor spec- 
ial property or lien. Where © simply negotiated 
a contract between S and A, an iron company, 
and collected the money arising therefrom for 
S, upon notes drawn to 8’s order, the iron not be- 
ing shipped to C, and he having no control or dis 
position of it, nor responsibility for its shipment 
or delivery, and the contract being directly with 
S, the principal: Held, that C was not a factor. 
but a broker inthe transaction, and had no lien 
upon the money collected for his services and pay- 
ment of freight, etc. S made an assignment to R 
of a bill for one of the shipments to the iron com- 
pany, notice of which was received by © before 
he received the money from the iron company up- 
on the shipment. Sembie. had C received the 
money before the assignment was made, he could 
have claimed his commissions out of it as against 
R, upon the ground of set-off. Cabeenv. Schen- 
er, S. C. Pa., April 10, 1882, 39 Leg. Int., 336. 


2. BANK—DEBT OF DIRECTOR—CHARTER ALLOW- 

ANCES. 

The debt of a director of a bank which is in excess 
of an amount fixed and prohibited by its charter 
can not be recovered by the bank. Penn v. Bow- 
man, S. C. Ill., May Term, 1882, 14 Rep. 393. 


8. COMMON CARRIER—REFUSAL OF FREIGHT—MEAS- 

URE OF DAMAGES FOR DELAY. 

1. A railroad company may rightfully decline to re- 
ceive freight offered, when it has not the requisite 
rolling stock and equipments to carry it without 
delay; but if it receives goods for transportation, 
it can not escape responsibility for delay by a pre- 
vious accumulation of freight at its depots by ac- 
quainting the shipper, when he offers goods for 
carriage, with the facts, and affording him the op- 
tion of acquiescing in the delay or seeking some 
other line of transportation. 2. The measure of 
damages for delay by a carrier in the transporta- 
tion and delivery of goods at their point of des- 
tination, is the difference in the market value of 
the goods at such Gestination on the day they 
ought to have been delivered, and the market value 
on the day they were delivered. Bussey v. Mem- 
phis, etc. R. Co., U.S.C. C., E. D. Ark., April 
Term, 1882, 13 Fea. Rep., 330. 

.CONTRACTS—IMPLIED PROMISE—WANT OF PRIV- 

ITy. 

1. An action for money had and received can be 
maintained whenever one man has received or ob- 
tained the possession of money of another which ex 
quo et bono he ought to pay over. 2. There nee 
be no privity between the parties, or promise to 
pay other than the implied promise which arises 
from the facts. When the fact appears that one 
has money which he ought to pay over, the law 
creates the privity and the promise. Brand v. 
Williams, 8. C. Minn., June, 1882, 14 Rep., 404- 





5. CONTRACT—SALE—DELIVERY TO CARRIER—STAT- 

UTE OF FRAUDS. 

A delivery of goods by a vendor to a common car- 
rier is a deliyery to the vendee, though such car- 
rier was not designated by him, and under the 
provision of the Iowa statute of frauds, that no 
evidence of any contract for the sale of personal 
property is competent when no part of the prop- 
erty is delivered, and uo part of the price pald, 
sucha delivery is sufficient to take the contract 
out of the statute. Bullock v. Tschergi, U.S. C. 
C., D. Iowa, 13 Fed. Rep., 345. 


6. CONTRACT—SURETY’S LIABILITY 4S CONSIDERA- 

TION. 

In 1875, one Ferguson as principal, and King and 
Gipson as his sureties, executed a note to Shank- 
lin, upon which a joint judgment was afterwards 
taken against all the makers without any finding 
as to the suretyship of King and Gipson; after- 
ward Shanklin agreed to accept the note of Gip- 
son, properly secured, in payment of said judg- 
ment, and the note in suit was executed by Gip- 
son, and McClanrock as his surety; there was no 
agreement that said judgment should be assigned 
by Shanklin to Gipson, and upon the execution of 
the note Shanklin satisfied the judgment of record. 
Upon these facts the court correctly found that 
Gipson was liable on the note. Gipson v. Shank- 
lin, S. C. Ind., October 5, 1882. 


7. DEATH BY WRONGFUL ACT—EFFECT OF EMAN- 

CIPATION UPON PARENT’S RIGHT OF ACTION. 

A parent bas no right of action to recover damages 
for the death of his son, who, although a minor, 
has been emancipated from his parent’s control 
by marriage, and leaves a widow living. Such 
widow is the only one in whom such right todam- 
ages is vested. Lehigh Iron Ce. v. Rupp, S.C. 
Pa., April 24, 1882; 39 Leg. Int., 337. 


8. ESTOPPEL—NOTICE TO BANK OF THE FIDUCIARY 

CHARACTER OF A DEPOSIT. 

A, being illiterate, allowed his wife to transact his 
banking business, who, taking advantage of her 
position, placed to her credit in the same bank a 
jarge amount of her husband’s money. Upon the 
decease of his wife, A, being unable to find his de- 
posit books, called at the bank and was tnformed 
of the amount standing to his wife’s credit; 
whereupon he ordered the bank not to pay the 
money to any one until he found the deposit 
books. A afterwards had an administrator of his 
wife’s estate appointed for the purpose of ebtain- 
ing possession of the amount in bank, and also 
gave the bank officials notice to that effect, who 
afterwards psid the money over to such adminis- 
trator. A afterwards attempted to hold the bank 
responsible for paying over the money. Held, that 
A was estopped in any such proceeding,as the first 
notice tothe bank had been waived by the ap- 
pointment of an administrator. McDermott v. 
Miner’s Bank, 8. C. Pa., May 1, 1882; 39 Leg. 
Int., 336. 

9 EVIDENCE—OFFER TO BRIBE WITNESS—COMPE- 

TENCY. 

A clerk of a railway company had assigned to him 
the general and special duty of looking for and ar- 
ranging the evidence in cases where the company 
was sued by persons injured, or in cases where 
they claimed to be injured by the negligence of 
the company, with general authority to use his 
own judgment in the premises. Held, that the 
offer of a bribe by him to a witness to keep him 
from testifying or to influence his evidenee was 
competent evidence against the company as his 
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principal. Chicago City R. Co. v. McMahon, S. 
C. IIL, June, 1882; 14 Rep., 397. 


10. EVIDENCE—PROOF OF MENTAL UNSOUNDNESS— 

OPINION. 

When a witness is called to prove unsoundness of 
mind, he can only give his opinion after having 
testified to facts within his own knowledge, tend- 
ing to show mental incapacity. First Nat. Bank 
v. Wirebach, 8. C. Pa., April 10, 1882; 39 Leg. 
Int., 336. 


11. FRAUDULENT CONYEYANCE -- LIEN OF PRIOR 

JUDGMENT. 

The conveyance of land by a debtor can never be 
deemed fraudulent as to a creditor whose debt is 
secured by judgment or other lien upon the land. 
The grantee necessarily takes subject to the lien, 
and the prior lien creditor may follow the land ir- 
respective of changes in the title, whether honest 
or dishonest. Where a conveyance of land is made 
in fraud of creditors, who subsequently obtain 
judgment and issue execution against the land, 
the sale under said execution will not discharge 
the liens prior to the conveyance, vor will the 
proceeds be applied to the payment of such liens. 
Haak’s Appeal, 8. C. Pa., April 17, 1882; 12 W.N. 
C., 129. 


12. INSURANCE—CO-OPERATIVE—SUICIDE, 

The constitution and by-laws of a ‘*mutual benefit 
association,’’ organized to secure the benefit of 
life insurance to the heirs of deceased members 
on the death assessment plan, and which issues 
no policies, stands in the place of a policy; and 
where such constitution and Jaws contain no pro- 
visions qualifying the right of recovery in case 
of suicide, the heirs of a member are entitled to 
recover the amount stipulated, irrespective of the 
mode of his death. Mills v. Robstock, S C. 
Minn., August 8, 1882, 3 Ohio L. J. 121. 


18. Jury TRIAL—COMPETENCY OF JUROR—PREJU- 

DICE AGAINST LIQUOR DEALER. 

Application for license to sell liquor. One of the 
jurors called to try the case, upon his examination, 
stated that in his opinion the fact that a man ap- 
plies for a license to sell intoxicating liquors, was 
an evidence of immorality: that he did not know 
whether he could decide the case by a fair pre- 
ponderance of the evidence, but thought he could, 
and would try to do so. Held, that, under the 
statute, the moral character of the applicant is 
directly in issue in such a case. It may well be 
that a man may hate the liquor traffic, and yet be 
an impartial jurer on the trial of the right of an 
applicant to receive a license; but a juror who has 
formed a decided and unyielding opinion upon the 
question of a man’s immorality has, in fact, pre- 
judged the main issue in the case. The case of 
such a man is widely different from that of one 
who forms an opinion of the guilt or innocence of 
an accused from rumors, casual conversations, or 
newspaper reports, and is entirely distinguisha- 
ble from the case of Guetig v. State, 66 Ind. 94. 
All the answers, taken together, show the juror’s 
doubt of his ability to rid himself of his matured 
conviction, and show a strong and deliberate opin- 
ion which would control him, even though he 
struggled against it. The challenge should have 
been sustained. Chandler v. Ruehelt, 8. C. Ind., 
October 5, 1882. 


14. MUNICIPAL CORPORATIONS—DISSOLUTION AND 
SUCCESSION—LIABILITY FOR DEBTs. 

When an old corporation is dissolved, and a new one 

created, substantially embracing the same terri- 





tory, the new municipality becomes liable, as 
successor, for the debts of the old, although the 
respective charters differ, and consequently an ac- 
tion at law willlie. Brewis v. Duluth, U. 8. C. 
C., D. Minn., June Term, 1882, 18 Fed. Rep., 334, 


15. NEGLIGENCE—WILFUL ACT OF RAILROAD Em- 

PLOYEES. 

The complaint of the appellant averred that while 
the servants of the appellee were operating an en- 
gine upon a side track of appellee, appellant, with 
the knowledge and without objection of said ser- 
vants, got upon the engine, in front, under the 
headlight; that servants put the engine in mofion, 
and while it was moving at a speed which made it 
unsafe for him to get off, one of said employees 
ordered him to get off, and, upon his refusal to do 
so until the engine was stopped, pushed him off; 
that he fell upon the track and said engine passed 
over his leg, ete. Demurrers were sustained to 
the several paragraphs of the complaint. eld, 
appellant was guilty of negligence in going on the 
engine where he did, and the failure of the em- 
ployees of the railroad to object to his act did not 
excuse or justify it. 22 Barb. 91. But though 
wrongfully upon the engine, appellant did not as- 
sume the risk caused by the conduct of the em- 
ployees. He only assumed the risks incident to his 
own wrong. The act of pushing appellant off the 
engine was the proximate cause of the injurv, and 
this was an aggressive act of appellee’s servant. 
Appellant’s wrong was not proximate tothe inju- 
ry so as to preclude his right to recover. Sce 
Whart. Neg., sec. 345 and notes; 12 Allen, 49; 14 
How. 468; 38 Ind. 116. The act of the servant was 
clearly within the scope of his employment. Those 
operating an engine undoubtedly have the right to 
remove from it any thing or person whose pres- 
ence on it might in any way interfere with its use. 
Such authority is necessary to enable the servant 
to transact the business of the master. 62 Ind. 566; 
64 N. Y. 129; 62 Id. 180. The complaint was good. 
Oarter v. L., etc. R. Go., S.C. Ind., October 5, 
1882. 


16. NEGOTIABLE PAPER—STATUS OF MAKER, 

While the holder of negotiable paper is not bound 
to inquire into the consideration of such a note, he 
is affected by the status of the maker, as in the 
case of a married woman or a minor; but negotia- 
ble paper made by a lunatic is not protected in the 
hands of a purchaser for value. First National 
Bank »v. Wirebach, S.C. Pa., April 10, 1882; 39 
Leg. Int., 336. 


17. NOTICE—MENTION OF UNRECORDED MORTGAGE 

IN LINE OF TITLE. 

A purchaser, from one whose deed is unrecorded, is 
affected with notice of an unrecorded mortgage 
mentioned in his receipt for purchase money at 
the foot of such deed. Steckelv, Desh, 8. C. Pa., 
April 24, 1882, 12 W. N. C., 130. 


18. PRIORITIES—DEED OF EVEN DATE. 

Where two deeds are dated and executed upon the 
same day, the court will, for the purpose of deter- 
mining the rights of the parties claiming under 
the respective instruments, inquire which deed 
was in fact executed first, and will further have 
regard to the internal evidence furnished by the 
contents of the deed themselves, for the purpose 
of ascertaining the intention of the parties upon 
the question of priority of rights. Gartside v. 
Silkstone, Eng. High Ct., Ch. Div., June, 1882, 
47 L. T. R. (N.S.) 76. 
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